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1. Preliminary 

The chief purpose of this Introduction must be to explain how the 
borough customs diflfered from the law of the land, why they diflfered, 
and in what way they were brought ultimately into such harmony 
that borough custom has ceased to be a matter of much practical 
interest. The primary interest of borough custom, as of all custom, is 
the glimpse it affords into a remote past : the more that can be 
deciphered of the dim writing of custom lying underneath the modern 
script of the common law, the more possible it is to read the whole 
palimpsest. 

The borough customs in one particular after another show 
retention of early law. An analysis of each section of the material 
will, we believe, serve to show that we can resolve the composition 
into two parts, as derived on the one hand from folk-law, and on the 
other from a vigorous royal process of execution which lent to the 
folk-law a new strength. The * special peace ' or * gri<S * of the 
borough has been connected ere now with the peace of the King's 
own house: ^ what may be read of the characteristics of the justice 
administered in the older boroughs in after-centuries goes to confirm 
the belief that the * burhgri^ ' was not a descendant of primitive custom, 
but came of a grafting of royal law on early custom.'^ At a time when 
every dwelling had a * peace ' of its own, defended by the gods of the 
hearth, the peace of the King's house was peculiarly well defended. 
It has been observed that the amount of the fine paid centuries later 
by the Londoner who was guilty of the graver oflfences, a sum of 
100 shillings, or the greater hundred, 120 shillings, tallies with the 
sum which early law required of him who broke the King's * burh ' : 

^ Maitland, Doniesday Book and 8ch. 1898, with force against the sug- 

Beyondf p. 185. . gcstion of contrast other than that 

* On the distinction between royal between early custom and later admini- 

and folk law see Brunner, D.R.G, i. 277 strative law. 
sqq, Seeliger argues in Hist, Viertelj.- 
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that is, who disturbed the peace within the verge of a royal dwelling 
protected by an entrenchment or fence. It has been observed also 
that an ancient account of the distance which the King's peace 
extended from his * burh-geat,' the entrance of his stronghold, and 
presumably the place where hig court was held,^ tallies with another 
statement which describes the distance from the city gates of Canter- 
bury over which the King's reeve of that city might take the fines for 
the breach of the peace. The peculiar jurisdiction of the King's 
household court, the court of the * verge ' of the royal palace, and the 
privileged jurisdiction of the borough court within its own * banlieue,' 
had at one time in all likelihood much in common. What the borough 
customs add in further illustration is the evidence that within 
the * banlieue ' ^ or area of borough jurisdiction, the older boroughs 
retained a process in execution which was like that of the royal ' ban,' 
but required no royal writ to put it into motion. If the * ban ' at 
first belonged only to the royal reeve, it passed in the end to the 
court over which he once presided. The suitors of that court were 
the men who guarded the boroughs, and on that ground were (like 
the guardians of the forest) out of the ordinary * hundred-law,' to find 
instead a hundred-law with their own fellow-burgesses. But the 
borough ' hundred-law ' was of a peculiar character : its peace was 
as sacred as that of a church, and its peace, sacred all the year round, 
was symbolized in all likelihood by the permanent presence of an 
actual *figura judicii' or * Gerichtsbild.' ^ The perpetually guarded 
peace of the King's stronghold was there, and the power which 
defended that peace was the ban. 

Into the original sources of the power of the King's ban we are 
not called upon to inquire ; it may suffice to notice that some regard it 
as derived from the symbol (bandva) of the god set up in the Germanic 
* thing ' or judicial assembly ; and if this be so we may treat the royal 
power as an expansion and extension for administrative purposes of 
the temporary safeguard of the peace of the * thing.' Whatever be the 



^ The court of the castle is often 
described as being held at the gate 
Here would be the bell-house, which 
with the * burh-geat ' was associated 
with jurisdictional power. The King's 
court of the verge might be held either 
where the King was or where the 
* tynell ' was. The * tynell ' has been 
interpreted ' bell-house,' and it also had 
the meaning ' servants' hall ' ; also, per- 
haps, of household. Cf. liolls of Parl.^ 
ii. 336 ; Du Cange s. v. tinellus ; Jones, 



Wilt8 Domesday^ p. 4 ; Thorpe's Laws, 
glossary; also Schmid, Qeaetze derA. S,, 
glossary ; Armitage Smith, John of 
Gaunt, pp. 487, 488. 

^ Cf. the Colchester charter of 
1 Ric. I., and Luchaire, Co7/z7nw?ic«, p. 69. 

^ Grimm, D,R,A, ii. 488, note 
by the editors on the *figura judicii.' 
They refer to Hiillmann's Siddteweseiu 
iii. 276-9, where an account is given of 
the pictorial emblems which marked out 
jurisdictional limits in the Italian cities. 
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truth of this matter, it is clear that not only were the King's person 
and the King's palace under a peace of a specially sacred character, but 
that by means of the administrative ' ban ' the King could spread his 
' peace ' beyond the circuit which his personal presence could influence. 
It was his ban which was the primary source of the power of the 
King's Court ; it was his * ban ' which enforced bis * word ' and his 
writing. But that ban could be used by the ministers of the King 
with his authority, and the time came when it was exercisable in the 
borough by mere burgesses, admitted by royal charter to stand in the 
place of the King's reeve. 

On the Continent there is traceable an exercise of the administra- 
tive ban which served as a useful means to prepare the way for 
outlawry of the severest kind, of a * foreban ' which, if it did not bring 
the accused to answer for his o£fence within the term of year and day, 
proved him contumacious, and exposed him to the full ' ban.' Of this 
' missio in bannum regis ' for year and day the borough customs 
a£ford, we believe, some traces. This foreban could be used also as a 
means to threaten no more than a loss of the property placed under 
the royal sequestration, if within the term allotted the party subject 
to the foreban did not yield himself to justice. Used in this way it 
might work as a means to bar hostile claims, when there was public 
proclamation in court giving all persons notice of the term within 
which a claim must be entered. Under this principle comes the 
borough rule which caused the lapse of year and day to convert the 
right to detain distrained goods into a right to sell them. A further 
example of the same principle is found in the borough rules on the 
cesser of rent. When land was let at a rent and deserted by the 
tenant, after fruitless attempts to distrain, and the lapse of year and 
day as the term for satisfaction or replevin, the land became again 
the lord's demesne. We see a wider application of the same principle 
in the borough custom which enabled men to justify their seisin of 
land, and convert their possession into ownership, if within the year 
and day after formal delivery in court no counter-claim was entered. 
Another example may perhaps be. found in the rule which freed the 
villein from his lord after residing in the borough for year and day. 

Armed with the * missio in bannum,' exercisable in the borough 
court, in the presence or in the absence of royal ofiScers, the local law 
of the older boroughs showed a vitality greater than that of the folk- 
law, which was administered in the shire and hundred ; the borough 
justice may even be said to have been creative, for it has happened 
that a borough custom, which served the boroughs well while the 

VOL. II. a 
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fashions of the common law were changing, was fated in the course of 
time to return to the public service ; it returned as the latest of 
fashions, not of course precisely in its old form, but with some 
adaptation to new conditions. We may perhaps see an instance of 
this where we see an instance of the retention of the ' foreban,' in 
the history of the landlord's recovery of land for rent arrear : certain 
burghal analogies to the statutory recovery introduced in the time of 
Edward I. seem to justify the suggestion that we may seek its origin 
in the boroughs, and not, as has hitherto been believed, in Roman law. 

On the one hand we find the retention of many archaic practices 
derived from the old English and old Danish folk-law, and on the other 
traces of innovation and reformation which show that the burgesses 
of their own initiative were prepared to part company with much that 
was old custom. So far as the old folk-law could be used to give the 
burgesses additional facilities and franchises against outsiders, it was 
adhered to; but when it tended to hamper the burgesses — for in- 
stance, in its strict rules for verbal accuracy in pleading — the more 
advanced of the borough courts were prepared to amend or abolish 
the old system. 

We shall have to linger long over the law of distress in the 
boroughs, and shall seek to show that the peculiar extra-judicial 
distraint of the * foreigner ' by the burgess must be regarded, not as a 
form of self-help of primitive antiquity, but as a form of self-help 
sanctioned by a royal grant, and due to the special guarantees under 
which all contracts between burgesses and outsiders had to be secured. 
But if it be disappointing to resign the link with primitive antiquity 
which the extra-judicial distress seems at first sight to provide, there 
are other links to o£fer in its place. It is impossible to read much of 
borough custom without being reminded of the tribal hostility to all 
persons outside the tribe, and of the jeopardy in which lay the lives 
of all who dared to enter a strange land. * Love of the citizen and 
hate of the foreigner ' was apt to guide the verdict even in the coroner's 
inquest. The special arrangements made for the peace of the foreign 
merchant did not conceal the fact . that he was after all an enemy .^ 
Londoners extended their hospitality to him from the ancient limit of 
three days to forty days, but for that term of peace there was a toll 
to pay. 

Over and over again in borough custom we are reminded of the 
close intimacy between ancient law and ancient religion. In no 

' CU Grierson, Silent Trade. 
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matter is this more clearly brought out than in the customary 
punishments of some boroughs, but it lies not far beneath the surface 
in almost every section. 

Although our story must be in the main a story of ' lost causes 
and forgotten loyalties/ and although the cause of the franchised 
burgess against the unfranchised ' stranger/ happily for all, can raise 
no longer any enthusiasm in the breast of the reader, nevertheless we 
think that no student of the custumals will feel inclined to condemn 
as unworthy every object of the ambition of the borough courts. To 
prove that the justice of the borough courts was not wholly unpro- 
gressive or incapable of development we need but point to the early 
attempts to abolish rigid formalism, and to the very curious history 
of wardship in the boroughs, which has been strangely neglected. 
Even when we have to record the final victory of the common law over 
the somewhat feeble e£forts of individual boroughs, the hesitating 
course of the borough may serve to tell more than we could otherwise 
know of the precise nature of the victory won by the common law. 
The borough law is specially helpful in the revelation it a£fords of the 
nature of those earlier doctrines which the orthodoxy of the common 
law has absorbed or set aside. A good example of this may be found 
in the burgesses' treatment of questions a£fecting the property of 
married women. The common law chose a short cut to clear doctrine, 
pursuing a course not identical with any of the various pathways 
which some of the boroughs, in unscientific fashion, strove to make 
through that difficult country. 

We have now to discuss in detail the remains of primitive law 
•embedded in the customs, and the tentative schemes of the boroughs 
for the reformation of their law. The discussion will show, we believe, 
that the borough customs have contributed something to the stock of 
legal ideas which went to make up the law of the land. 

An attempt has been made to keep in view the fact that the 
•course of development of English town law is but part of a much 
larger story — the development, namely, of town law in other 
European countries. But the ocean of learning belonging to this 
subject is so wide and deep that to play upon its edge is enough for 
average human strength. An insular treatment of ' borough custom ' 
would, however, be wholly unsuitable, and suggestions and illustra- 
tions have been looked for abroad, so far as possible, wherever these 
lay ready to hand. 
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2. Process and Execution. 



* Causae majores ' in the Boroughs, — The restraints ultimately set 
upon the criminal jurisdiction of the ancient boroughs, and the 
absence of criminal jurisdiction in the boroughs of late origin, have 
tended to obscure the importance of the early borough jurisdiction. 
The * haute justice ' of London and the Cinque Ports serves to recall 
the fact that there were boroughs whose powers were not originally 
restricted to a mere right of * infangthef ' and * utfangthef,' of dealing 
summarily with offenders caught ' hand- having ' against whom there 
was fresh *suit.' When Edward the Elder, in 904,^ gave to the 
bishop of Winchester and his convent * hoc idem jus [in Taunton] 
. • . quo regis homines perfruuntur regalibus fiscis commorantes/ 
with the * town's cheaping ' and * census civilis,' we get sight of what 
may ^ell be a grant of a borough with the * Blutbann.' Although, 
as soon as the age of Norman borough charters opens, the jurisdiction 
of the old boroughs was beginning to be subject to restraint in several 
directions, many traces remain to show that the borough courts of 
early origin had control of the ' causae majores,' causes touching life, 
freedom, and land. It is a vexed question what exactly was meant by 
those phrases found in the charters of the larger towns (and those not 
all county towns with shire courts held in their midst), which, follow- 
ing more or less directly the model of London, grant that * quod de 
placitis ad coronam pertinentibus se possint disracionare secundum 
consuetudinem ' of London, Oxford, Northampton, or whatever the 
example may be. But at all events in the original grant to London 
made by Henry I. the existence of a distinctive criminal justice for 
the City is recognised by the phrase * Et si quis civium de placitis 
corone implacitatus fuerit, per sacramentum quod judicatum fuerit 
in civitate se disrationet homo Londoniarum.' 

The effect of Henry II.'s legislation by the Assizes of Clarendon and 
Northampton might be such as to compel the presence of a jury of 
the burgesses of every borough before the justices in the shire-hall ; 
and under the borough charter it might be possible to secure no more 
than the right to exclude non-burgesses from juries summoned for 
town suits,^ or the right to a compurgatory oath when others had 
none in criminal causes : nevertheless there remains enough behind, 
in these very privileges, and in the measure of criminal jurisdiction 

^ Cod, DipL No. 1084. Kernble, lege is well illustrated by the story of 
Saxons^ ii. p. 832. the Bristol insurrection of 1316. Mon. 

2 The value attached to this privi- Mahncsb, ed. Hearne, pp. 167, 168. 
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still retained, to show what once had been the sphere of the older type 
of borough court. The appeal in the busting usually led in the later 
thirteenth century only to replevin till the justices came in eyre, but 
appeal must first be made in the busting. The same thing is seen in 
the borough processes of exigent and outlawry. It was not till 1321 
that the Londoners agreed to allow that they could proceed to an 
exigent only after the issue of a royal writ or judicial order.* In 
1258 and later the citizens tried to keep the justiciar out of the Gildhall ; 
they failed, but, in the presence of the justices, the citizens rendered 
the judgments on all dwelling in the City.^ The same thing is seen 
in the borough processes in pleas concerning land. The justice which 
the King promised to the Londoners by charter was originally a 
justice given in the City court ; later on the burgesses were willing 
to receive the King's justice only when the plea had been begun in 
the City court, and some fact was alleged wherefor the court could 
not end the plea, and in other special cases.^ 

In the case of Dover, Domesday Book * records that the King had 
pardoned ' sac and soc * to the men of Dover in return for ships, and 
a royal grant may here be the source of * haute justice.' The boroughs, 
which owed no suit to outside ' moots,* held within their walls a moot 
which was royally privileged. The officers in charge of such boroughs 
were royal officers, and to them the King looked to recover the fines 
for his pleas. When at a later time the King gave the selection of 
their own officers to the burgesses, the burgesses' court in some cases 
continued to hold royal pleas, and the weapons of the royal power 
were placed in the hands of burgesses. 

The speedy 'justice ' to which men caught in the act were subject 
was the same in the borough as in the country ; the ' hand-having ' 
oflfender bore upon him marks of his guilt too manifest to admit of 
doubt ; as a breaker of the peace caught red-handed, he had put 
himself outside the peace, and rendered himself unholy, an enemy of 
society, a wolf. At Pevensey (I., p. 75) the place of the gallows was at 
a late date known as Wah3trew (Vargtre), the felon's or wolf's tree. 
It was unnecessary to go through any solemn form of trial : hot- 
blooded action in summary vengeance found here the last opportunity 
which was left to it, when law set to work to restrict and formalise the 
processes of vengeance. Without accusation, appeal, or indictment, 
the hand-having offender was executed at Dublin (L, p. 58) in 1800, by 

^ Assize RoU, 14 Ed. II. No. 647, m. » Liber Oust p 814 (14 Ed. II.). 

•70. * D. B. i. f. 1. 

' Lib. Ant. Leg. p. 40. 
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a summary * judgment ' of the tolsey, at once, whatever hour of the day 
it might be, before dinner or after (I., p. 74). The * tolsey * consisted 
of a few municipal oflScers who could be speedily assembled, and had 
not under ordinary circumstances any * haute justice.* But the hand- 
having offender was never to be taken to the gaol to await his judgment 
(of the hundred), unless he were of such high birth that the mayor 
accorded him that grace (I., p. 53). The Halifax Gibbet Law, last 
carried out in 1650,^ yields the latest instance of this speedy justice 
in case of flagrant delict. 

The raising of the hue and cry was attended by more risk in the 
borough than in the country, for improper raising of the hue was 
liable to be punished with great severity. Small fines of 8d. and the 
like were usual in many villages for unjust raising of the hue, but in 
Dublin the fine was 10s. The hue was in itself a disturbance of the 
borough peace, which must be justified by the witness of the neighbours 
who joined it ; otherwise the raiser of the hue had to go to prison 
until he could find pledges. If he failed to find security for his good 
conduct, he was banished from the city for ever ; for disturbing the peace 
of the city he was deprived of his right to enjoy the peace of the city. 
Summons. — Failing a hand-having capture, or injury so freshly 
discovered that the raising of the hue could be justified, there was 
another means of remedy, namely by summons, if the person 
suspected was a burgess. In this matter burgesses found the old 
folk-law suitable to their case after it had ceased to be suitable to other 
men who were bound less closely by ties of old tribal unity. The 
* mannitio,* or private summons, continued in borough side by side 
with the * bannitio,' or public royal summons. At Whitby in 1185 
(I., p. 89) the rule was that a man must three times ask for right at 
the house of the man who had wronged him before seeking the jus* 
tice of the borough, and the law of the Scottish burghs (about 1270) 
gave special opportunity by means of the summons (p. 110) to allow 
time for a reconciliation. Amicable agreement seems to have been 
welcomed, and even in the fourteenth century Bristol (p. 89) ordered 
a plaintiff to send twice by burgesses before obtaining an o£SciaI 
summons. The fine for putting burgesses to the oath (p. 167) may 
have been intended similarly to discourage litigation between 
burgesses. These rules and the rule ordering triple summons 
at the house of the accused,* long prescribed by the common 

' Full references will be found in Sir ^ The rule is found in the Lex Salica. 

F. Pollock's Expansion of the Common When there was no house at which to 
Lavf, p. 91, note. deliver summons because it had been 
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law,^ in the boroughs formed a burgess privilege, for the burgess could 
not be expected to summon three times the stranger whose house was 
not in the town. The stranger was attached without summons. The 
boroughs were willing to give further privilege to burgesses absent 
from home when the summons was delivered, and absence from home 
on long journeys, presumably for trade purposes, seems to be expected 
in the case of the burgess. He might neglect the summons (p. 90) 
if his foot were in the stirrup,' and a similar rule applied also in the 
old common law.' 

The rule requiring a triple summons seems in some cases to have 
made it impossible for a plaintiff to bring an action against a fellow 
burgess whom he happened to meet at the assembly of the moot 
(I., pp. 90, 107) . The old Kentish rule (Hloth. Ead. c. 8) ordered that, 
if the parties met in the * Ding,* only * borh ' could be demanded of 
the accused. Some old Germanic rules, on the contrary, inclined to 
make it necessary under these circumstances to answer.^ The interval 
allowed after summons seems to have been shorter in the borough 
than in the country. Fifteen days warning was allowed by the 
common law; in the fifteenth century Eomney allowed only three 
days. Dublin in 1300 considered summons to appear on the morrow 
an insufficient notice. 

Mainprise. — The ancient forbearance of the folk-law is shown in 
every aspect of the borough law. There was reluctance to subject 
the burgess to the process of attachment by gage or pledge, and there 
was much reluctance to arrest the body of the accused person if he was 
a burgess. Mainprise was allowed even to those accused of homicide, 
provided they were burgesses, a rule first changed in London in 1821, 
and in the Cinque Ports maintained in the fifteenth century. A 
willingness to accept pledges in criminal pleas was a characteristic 
of old English law,* due partly to lack of prisons, partly to the 



burned, this was taken to make Bommons 
impossible till the Ed. Pist. (864) ordered 
summons on the land where the house 
had been. On the triple summons at the 
house in Soest and other German towns, 
see Maurer, ilL 604. 

^ Bracton, f. 888. 

> Cp. Strasburg, c. 80, of the twelfth 
century, Eeutgen, Urhtmden, i. p. 95 : 
* Civem in procinctu itineris existentem, 
scilicet jam navim ingredientem aut 
eqnum vel currum ascendentem, nullus 
concivium suorum per querimoniam 
impedire debet. Sed quia adeo se negle- 
xerit, quod causam suam in ilium arti- 



calnm distulit, justum est, ut, quicquid 
adversus ilium habet, usque ad reditum 
ejus diflferat.' At Montpellier, if the 
accused were starting on a journey he 
had only to give pledge (Giraud, i. 76). 

' Bracton, f. 886b, and see our Vol. I. 
p. 90, note. 

* Brunner, D.B.G. ii. 884, 841 ; 
Maurer, iii. 604. At Cork (I. p. 107) 
those who were in the borough to attend 
the county court could be attached 
without summons for the plaints of 
burgesses. 

« Hloth. Ead. 10 ; U. Eadw. 8. 
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sanctity of the pledge relationship. The willingness to accept bail for 
burgesses is found also in the custumalsof the Continental boroughs.^ 
The common law of Glanvill's day forbade mainprise where there was 
an accusation of homicide, and in the following century, by the Statute 
of Westminster I., c. 15, further statutory limits were ordered 
without being accepted in all the boroughs which had ' haute justice.' 
In London, so long as the liberty held good, the pledging was a serious 
matter : as many as twelve pledges were required to release a citizen 
accused of homicide, and each pledge was answerable to the amount 
of his wergeld, lOOs.^ In early times the best guarantee for the 
execution of justice was the rule that the kin should have their 
kinsman in ' borh.* The lord's pledge or the pledge of an artificial 
pledge-group was not less acceptable, and the number of pledges 
required in London — twelve — may be connected with the number of 
persons in the pledge-group or frith-borh. The same number twelve 
was, in London and elsewhere, a favourite number for the compurgatory 
oath. 

There are signs that the duty of offering mainprise for a burgess 
of good character accused by a foreigner was regarded by fellow- 
burgesses somewhat in the light of the duty incumbent on the kin in 
earlier days.' The Stablissements de St. Louis ^ speak of the pledging 
as a duty owed to friends, and sometimes there seems to have been 
compulsion on burgesses to make them become pledges for each other 
at least when charged with debt,* the duty falling upon the immediate 
neighbours who were perhaps in frank-pledge with the debtor. A 
duty more generally enforced was the duty of the tenant to become 
pledge for his lord, traces of which are found in many countries.® Some 
Irish burgesses obtained exemption from this duty by borough charter. 
The countervailing duty of the lord to offer mainprise for his tenant 
was also rejected in some Irish boroughs.^ The willingness to accept 
mainprise in borough lasted long, not merely because it was ancient 
privilege, but also because it was a useful means by which to oppose 



^ Thus in the oustumal of Bergerao, 
0. 11 (Bourdot de Biohebourg, Cout 
gin. iv. ^. 1014), the bargees was released 
on bail if caught or arrested for crime 
*oiviliter agendo,' as also in a * causa 
peouniaria,* 

' Esmein, Procidure Crim. p. 56, 
quotes £tab9, 8. Louist i. 104, on the 
pledge's fine of 100 sous and Id, 

' The Lombard law of Bothari, 247, 
allowed distraint to be levied on the 
* gafand ' who was the next heir, and 



therefore bound to pledge. 

* £taha, i. 104, quoted in Esmein, 
Proc, Crim, p. 56. * Car se nous plevis- 
sons nostre ami, nous fesons ce que nous 
devrons. 

* I. p. 101 (Scottish burghs). Fertile, 
iv. 512-^, on a similar rule in Italian 
cities. 

« Brissaud, Droit ft. pp. 709, 1891 ; 
Lege* Henrici^ 44. 
' Vol. I. p. 101. 
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misuses of the seignorial power.^ But the city officers did not appre- 
ciate the restraint of their own powers. In the fifteenth century 
imprisonment by the. ' commandment ' of an alderman in London, 
without opportunity for bail, was a frequent cause of appeal to the 
Chancery,^ at a time when the strength of the City custom had been 
undermined by later legislation. 

Free Custody. — If the burgess failed to find pledges, his confine- 
ment was reduced, pending a decision of the plea, to the condition 
known as ' Ubera custodia ' (I. p. 64) : that is, as the * Dialogus de 
Scaccario,' II. xxL , shows, he was kept ' infra septa domus carceralis ' 
but he was not in durance vile, not chained or put into a dungeon. 
The Scottish burghs (I. p. 65) had a rule that the accused burgess 
who could find no pledges should be kept in his own house in chains 
for fifteen days, and, if he still found no pledges, he was taken to the 
house of the King's beadle, to be kept at the cost of his accusers, the 
beadle finding the chains. 

Home privilege. — The forbearance of the borough law in refusing 
to allow officers to enter a burgess's house to arrest, attach, or distrain 
(I. p. 102 sqq., II. p. 88) was the forbearance of early folk-law, which 
made a man's house his castle,' or rather his temple, for the sanctity 
of the house seems to have been due to the religious origin of the 
house-peace.^ 

The Londoner might be attached for ^causae minores* only in 
mid-street, for the house-peace extended beyond the walls of the 
house, and the tenement, not the house only, was sometimes (as of 
old) included in the area of exemption from arrest (I. p. 104).^ 
Indeed the burgess's privilege was so extended as to exempt even 
his market-stalls from distress (I. p. 108). An exception, however, 
was made in favour of distraint for the King's debt. The same 
principle of the sanctity of the house-peace perhaps underlies the dis- 
tinctions made with regard to the distress which was taken outside or 
inside the house, in the hall or in the private room (I. p. 105). It 
was only after judgment, not before, that some rules admitted distraint 
inside the house. Others, to shorten the prolonged delays, gave the 



^ This purpose was recognised in the 
Livre de Jostice et de Plet quoted by 
Esmein, Proc. Crim, p. 66, ' pour 
estram>er la cruaut^ as seignors.' 

* Mce Martin, * Chancery Proceed- 
ings,' ArcJuBologiaf 2nd series, ix. pp. 
1-26. 

* ^ Brissaud, p. 1865, gives numerous 
references, and cf. Maurer, § 119, on this 



rule in German towns. 

* Wilda, Strafrecht, p. 241. 

^ C£ Concil. Legionense (1020), $ 88, 
forbidding officers to enter a man's 
hortu9 to take aught ; § 41 forbids the 
reeve to enter the house for any plea or 
to take doors in distress, in Munoz y 
Romero, Fueros Municipales, 
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full power of distress on the second refusal, before judgment (I. p. 108). 
In order not to destroy the burgess's privilege of protection in his 
house-peace, some customs caused forfeiture of the franchise to precede 
arrest within the house (I. p. 105). At Waterford in 1449 a 
law was made that if a freeman protected a fugitive debtor with 
his house-peace, he himself became liable for the debt (p. 105), and 
as neither party could quit the shelter of the house in safety, the 
burgess and the fugitive were made to 'sit in ' after the manner of 
early Germanic law.* 

Appeal and Indktment. — Those boroughs which kept a full criminal 
jurisdiction clung tenaciously to the process of the appeal, with all the 
old-fashioned forms which testify to its origin in a formalised, legalised 
blood feud. The old rule held good that if neither the man who had 
suffered the wrong nor one of his kin appeared to pursue the appeal, no 
appeal could be brought. ' Wo kein Elager ist, da ist auch kein Bichter.' 

In the fifteenth century (I. p. 78) the appellor was compelled to be 
his own executioner, executing thus, through the appeal and under 
legal sanction, a private vengeance. 

In the Cinque Forts there was a tendency in the fourteenth and 
fifteenth centuries to confound the appeal with the indictment under a 
verdict of a coroner's inquest. After an indictment a term of * three 
hundreds ' was allowed to elapse, in order that a prosecutor might 
appear. This term may at one time have tallied with a term of * year 
and day ' allowed in the appeal : such a term was introduced into the 
statute law by the Statute of Gloucester, c. 9 (1278), which abolished 
the old necessity for * fresh suit ' in the appeal. Furthermore, it is 
noticeable that the same method of compurgation acquitted a man 
both in the appeal and in the indictment. 

Trial by Battle. — The exclusion of trial by battle from the boroughs 
was subject to various exceptions, showing that the burgesses only 
gradually arrived at a complete exemption. In the boroughs which 
had not control of the King's pleas, the duel had to be allowed where 
the law of the land required it, and even where the burgesses were 
exempt in charges of felony, they still had to allow the duel if the 
appellor was a foreigner bringing appeal for the death of a foreigner. 
This was the case at Bristol about 1188, but Dublin about 1800 
(I. p. 87) declared that the appellant's weapon, the * baculus 
cornutus,' was broken as against a citizen, for the citizen might not 
come to battle. In other boroughs it was necessary for the burgess, 

^ Cf. the rule descriptive of the * insitting ' at Cork, I. p. 95, and on ' Hausarrest ' 
8.V. innesitten in Schiller and Liibben^s Worterlmch. 
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who was to fight a foreigner, to quit the borough — such seems to be 
the meaning of some obscure passages; battle fought within the 
borough * griS ' would be a disturbance of the peace. Another inter- 
pretation is, however, suggested by the fact that if two London 
burgesses were the parties in the suit, both might agree to accept 
trial by battle, but a temporary loss of franchise seems to have been 
inflicted in order to secure to Londoners their privilege.^ At Preston, 
when the court had to adjudge the duel in an appeal brought by a 
knight against a burgess, the knight was not allowed to have a substi- 
tute without sufficient reason.' There is some indication of the 
intention of the burgesses to make it difficult for the foreigner to win 
in battle against a burgess in the Fordwich rules for the approver's 
duel (I. p. 82). If a foreign approver appealed a burgess, the burgess 
was armed with an oar and sat in a tied boat, while the approver had 
the * baculus cornutus ' but stood in the water, and so could not come 
to close quarters, 

Compurgation, — Hostility to the duel was counterbalanced in the 
boroughs by a faithful devotion to the merits of compurgation. 
Although the system of compurgation was tolerated by the common 
law in civil actions till long after the close of the Middle Ages, and was 
not abolished till the Act of 8 and 4 Will. IV. c. 42, s. 18, in the 
criminal law it died out in the reign of Henry II., under the influence 
of the Assize of Clarendon.^ Only in some of those boroughs which 
possessed high criminal jurisdiction and the chartered right to deal 
with pleas of the Grown according to old custom, the compurgatory oath 
was admitted as one of the forms of criminal trial when it was long 
ago forgotten elsewhere. In London the democratic party among the 
citizens agreed to allow the custom to be set aside at a time when the 
London officials were on trial (1257). Arnold FitzThedmar laments 
the lack of appreciation which the poorer citizens showed for a custom 
which had cost former generations of citizens large sums.^ In the 



^ The SicUian laws forbade the duel 
even by agreement of the parties 
(Brfinneck, p. 882). The Freiburg-im- 
Breisgau custumaJ, c. 19, ordered * Ex- 
traneus cam burgensi duellum non 
habebit nisi ad voTnntatem burgensis.* 
On the duel in Valenciennes and other 
towns, see Bauchond, Valenciennes, p. 
108. 

' Bonen allowed no hired champion 
to appear against a citizen. Giry, £taba, 
i. 26-6. Giry, Docs. p. 27. 

' Thayer, Evidence, p. 26. 



* Liber de Ant Leg, pp. 86-6. In 
1801 the judges, sitting under a special 
conunission at LeadenhaU, refused 
the ' parva lex ' (the seventh hand) 
to London citizens, accused of wounding 
J. le Chaucer to the risk of his life, as 
being directly contrary to the common 
law of England. Ann, London, ed. 
Stubbs, p. 128. Again, in 1829 before a 
special conunission of judges at the 
GildhaU, leave to find compurgators was 
denied in a charge of conspiracy. lb, 
p. 244. 
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Cinque Forts the compurgatory oath was admitted in criminal trials 
until in 1528^ it was excluded from the reformed custumal. That it 
should have lingered there so long as a process fit to meet some 
even of the gravest charges is no doubt due to the restricted sphere 
within which it was admitted. It could not be used in cases where 
there was ' proof manifest/ the actual evidence of guilt ; it could be 
used only in cases of suspicion, and thus it was reduced to the position 
of testimony to character. Its usefulness in this direction gave 
compurgation its longevity in the common law as a process of trial in 
pleas of debt and minor civil charges, and the same reason may 
account for its use for other purposes in the borough. 

The custumals, which retain much of archaic law in many matters, 
yield but one reference which serves to show the original basis of the 
whole system, the solidarity of the family. That in the earliest times 
the compurgators were required to be kinsmen of the principal appears 
from a twelfth-century London rule (I. p. 47). If a citizen killed 
someone who had entered his house, he might acquit himself with six 
kinsmen if he swore that he killed the man because he had been 
billeted upon his house without his consent. The intruder who had 
forced himself upon the citizen's hospitality had been guilty of 
hamsoken ; the householder could slay him in the act and be clear of 
the death as against the King, the kin, and the lords of the dead man.' 

From the necessity of finding kinsmen some classes of persons 
were relieved in early times, for instance, the clerks ; by the Anglo- 
Saxon laws they were required instead to find compurgators of their own 
class. This became the rule of the boroughs where kinsmen might 
not be compurgators (I. pp. 88, 50) ; ^ in the towns a man's ' amici ' 
were his fellow-burgesses,^ who were united to him by a bond of 
common interest which tended to replace the bond of kinship, and 
it is tempting to connect the group of twelve compurgators with the 
group of the * frankpledge,' the artificial unit which took up the 
responsibility of the family. 

What we are told of the Londoners' oath suggests that in any 



* The fate of the compurgatory 
system on the Continent is explained in 
Lea, Superstition and Forces pp. 70-4. 
Giry notes its absence at Bouen, and it 
was absent also in the custumals of the 
Bordeaux group. It was almost extinct 
in Valenciennes in the fourteenth cen- 
tury. Bauchond, pp. 100-1. 

* The troubles at Dover (il.-iS. Citron. 
1048) seem to have arisen out of Eustace 



of Boulogne's attempt to exercise the 
* droit de gite.' A list of towns which 
enjoyed the London exemption from 
biUeting * by force, or by colour, of the 
livery of the marshal/ is given by Mr. 
Ballard, Eng. Hist, Bev. xiv. p. 96. 

^ Cf. Liebermann, Oesetze der A, S, 
ii. 286, and Steenstrup, iv. 288-48. 

* Cf. Lea, Superstition and Force, 
p. 38 ; Keutgen in E,HM. viii. p. 125. 
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scheme for discovering the numerical basis on which Anglo-Saxon 
compurgation was arranged,* allowance may sometimes have to be made 
for the repetition of the oath by the principal and his group of com- 
purgators. The Londoners, at least in their 'media lex ' (18 oaths), 
regarded an oath repeated a certain number of times by the same 
person as equivalent in value to the same number of oaths from 
different persons. The merits of the repeated oath are familiar to 
schoolboys, who perhaps follow an ancient method when they screw 
the oath a twist tighter at each taking. The suspect schoolboy may 
have to answer in succession the questions, * Will you take your oath ? 
your solemn oath ? your solemn dying oath ? * and answering * Yes ' 
to all these questions, break down at the really crucial test, ' Bet a 
penny ? * — so at least an Etonian informs us. * I have said it once, I 
have said it twice, what I say three times is true,' may have repre- 
sented a very ancient view.' 

Besides the evidence which the custumals o£fer of the use of the 
repeated oath, they offer also illustrations of the methods adopted 
in the selection of compurgators. The London ' great oath,* used only 
in the gravest charges, was at the end of the twelfth century an oath 
of thirty-seven persons, the principal and eighteen men chosen from 
one side of the Walbrook, and eighteen men from the other, selected 
not by the principal but by the court.' The Cinque Ports scheme was 
on another plan, which finds a counterpart in certain statements of 
early law. The man appealed of felony had to produce thirty-six 
persons willing to swear with him, and from this number the court 
chose twelve who actually swore, in support of the oath of the principal. 
The possibility of a selection by the magistrate of a smaller number 
of swearers from the total number offered by the party is referred to 
in the Leges Henrici Primi, 66. 9.* A more usual form of the * cyrea^S,' 
as distinguished from the ^ ungecoren a'S,' with compurgators chosen 



' Cf. Chadwicki Anglo-Saxon InsH* 
tutions, p. 140 sqq, 

' Cf. the foreigner's oath in six 
churches (I. p. 177). Three, four, six, 
nine, and twelve oaths of this sort appear 
in English and German laws. EJS,B. 
xvii. p. 490; H.EX, ii. p. 218: 
Maurer, iii. 655, note, and 667; Lea, 
Superstition and Force, pp. 26-7 ; Orig. 
Island, i. p. 312. Bigelow, Procedure, 
p. 808, suggests that the repeated oath 
was the * sacramentum fractum,* distin- 
guished from the ' sacramentum planum,' 
which was an easier test, but the diffi- 
culty of the * sacramentum fractum' 



was probably due to something more 
than the mere danger of slips in utter- 
ance of the formulary when frequently 
repeated. 

' A citizen of Norwich in 1250 swore 
before the justices in the coimty court 
the London * great oath,' with eighteen 
from each side of the ' river of Norwich ' 
(Wensum). Records of Norwich, i. p. 
202. 

^ Selection by the bishop was 
common in the ecclesiastical courts. 
E. K. Lyle, Office of an English Bishop, 
Pennsylvania Univ. TJieses, p. 101. 
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by the principal, was a selection of comporgators by the hostile party. 
This appears at Leicester in the thirteenth century (I. p. 164), and 
may perhaps be traceable to Danish influences.^ The use of the ' lot ' 
by casting a knife at Ipswich (I. p, 179) may with more certainty * be 
regarded as Danish. The compurgators were divided into two groups 
of five each, and a knife was thrown so as to fall between them. The 
group towards which the point fell was selected. 

Compurgation by Women. — In the English boroughs the power of 
the wife and of the single woman to ' defend ' (below, p. cxiv) carried 
with it the borough privilege of compurgation.^ The question whether 
a woman might bring women as her compurgators was being decided 
in the negative in the common law^ while it was allowed in the 
boroughs, notably in the case of women brewers. London and Lincoln 
(I. pp. 185-6) allowed women in the fifteenth century to bring either 
men or women at their choice, and retained in this matter the ancient 
practice of Anglo-Saxon times.'^ 

Witnesses. — Understanding of the rules of the custumals on the 
subject of the production of witnesses is rendered difiGicult by the 
uncertainty which may arise as to the meaning of the word in each 
case. In the early texts ' testis ' may be translated compurgator,^ for 
the ' testis * was a compurgatory witness, swearing his belief in the 
oath of the principal, not because he saw or heard the facts sworn to, 
but because he believed the report of others ; sometimes the ' testis ' 
was the actual witness of an agreement whose witness was solemnly 
' taken ' to the act, and who therefore could be compelled to appear 
to support it ; sometimes the casual bystander who happened to see 
and hear ; sometimes the ^ community * witness, whose duty passed 
into that of the jurors of the inquisition and the assize.^ 

The earlier rules required the plaintiff to support his claim with 
the o£fer of a suit of witnesses, to whose testimony the court could turn 
if the compurgatory test was not granted, but the customs do not 
show the stages of the transition which made the plaintiff's pro- 
duction of ' suit ' pass from a reality to a mere form. But it is 



^ Steenstrup, Norma/nneme, iv. p. 
285 ; Lea, Superstition^ p. 46. It was 
common among many Germanic peoples. 
DJi.G. ii. 888; Maurer, iii. 718-9. 
See also 2 Cnnt, 65. 

^ Cf. Leges Henrici, 66. 10, and 
Liebermann's note. 

' The custom of Ol^ron, c. 89, did 
not allow women to make an oath except 
by proxy, and this from reverence for 
the sacred books and the Gospels. 



* H.E.L. i. 467-8. 

^ Essays A.-S, Law, p. 856 ; H,EJj, 
ii. 435 ; Lea, Superstition and Force, 
p. 72. A Lille oath of denial with two 
conjurators of the same sex as the 
swearer is mentioned. 

® Brunner, Forschwngen, p. 92; 
D.B.G. ii. 878; Thayer, Evidence, p. 
25. 

^ Cf. 1. p. 278, the twelve witnesses 
of seisin in the Scottish burghs. 
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repeatedly made clear that the burgess must produce * witness ' against 
a burgess before he can have an action, and that the foreigner was not 
in all cases similarly protected. Against the foreigner ^ the burgess 
appears to have been able to use a power somewhat analogous to that 
right of accusation * ex officio ' which belonged to the King's officers 
until Magna Carta art. 88 deprived them of it. In this matter, as in 
other matters, we find the individual burgess acting as though he had 
the powers of a royal bailiff. 

In one early custumal (I. p. 167), that of Pontefract, we are told 
that a burgess is bound to ' answer ' another burgess though the 
accuser has no witnesses, but that, if he be put to the oath (except in 
plea of debt) by a burgess, that burgess will be fined. He ought to 
have been content, we take it, with an unsworn simple denial in such 
a case, or should have submitted the matter to arbitration. A twelfth- 
century custumal of Worms ruled that if two burgesses were in liti- 
gation, 'minister cum subjectis sibi concivibus sine juramento 
determinet in levioribus rebus.' ' At Pontefract, again, the foreigner 
who put a burgess to the oath was fined, but not the burgess who put 
a foreigner to the oath. The foreigner could have no action against 
the burgess without witness except in a case of debt, or where the 
misdeed was * apparent ' and therefore needed no witness. In the 
case of debt it seems to be assumed that the foreigner has something 
to show which will do instead of witness, be it gage, tally, or the 
record of the market officers (see below, p. xlv). 

At Preston (I. p. 172) the plaintiff had to produce in court only 
one out of the two witnesses whom he had offered, therein following 
an ancient rule.^ In London, Bristol, and the Scottish burghs 
(I. pp. 166-7) there was a rule which made it necessary, when a 
burgess and a foreigner were the hostile parties, for the party proving 
by witnesses to produce a witness or compurgator whose relation to 
the franchise was like that of the opponent : thus a burgess must have 
one foreign witness or compurgator, a foreigner must have one 
burgess witness or compurgator. At Manchester (I. p. 166) the 
villein who impleaded a burgess had to have * suit ' of the burgesses 
or other lawful men. At Okehampton only one of free condition 
could stand in law against the burgess (I. p. 170). At Exeter, if a 
burgess were accused by a foreigner, each side having brought 
a ' secta,' ^ the defendant burgess was accorded by Judgment the 

^ Pontefract, p. 167 ; Manchester, p. wesens, p. 148. 
167 ; L. Q. B. p. 179. ^ Thayer, Evidence, p. 12. 

* Hegel, EnUtehung dea d, Stddte- * Cf. Thayer, Evidence ^ pp. 21-2. 
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compurgatory oath with the (two) persons who came a« his * secUi * 
(I. p. 167). This does not argue a determination to favoar the bargesM, 
for at Preston (p. 17H), in a plea of debt between burgesses, the 
defendant had the compurgatory oath with the third hand, although 
the plaintitT brought witnesses ; and Manchester had a similar rule 
(p. 180). In the Cinque Ports the defendant was not allowed to have 
the compurgatory oath if the plaintiff were supported by witnesses, 
and as a rule compurgation would in the same way not suffice against 
a tally ' (pp. 177, IHI, 184. 20*2). The scope of the system of compur- 
gation was here kept within reasonable limits. In the later customs 
(I. pp. 182-3, 204) the defendant's nude parole was allowed to meet 
a plaintiff's charge if it were unsupported by tally or witn<?ss : * and 
where the plaintiff's ' simple voice ' had to be met by compurgation, 
the phrase may be used in contrast to tally, not as implying the 
absence of suit. 

Little is said on the subject of the examination of witnesses : a 
London rule (I. p. 169) dwells rather on the necessity of examining 
into their private character than on the examination of their evidence. 
The I^ndoners, indeed, argued that the oath of compurgators was pre- 
ferable to the oath of witnesses, as witnesses were apt to be suliorned. 
and brought forward by the plaintiff after the defendant had offered 
compurgation, merely in order to deprive him of that method of 
proof * il. p. 169). 

There is an imi)ortant {passage in the Scottish custumal (I. p. 167) 
which shows that when proof by witnesses was ordered by judgment, 
the witnesses swore to the truth of their testimony, while the producer 
of the witnesses was not bound to swear.* The examination of con- 
tract witnesses is only twice described (I. pp. 168, 208).^ In 1501 
(I. p. 170) at Kilkenny the accuser (if of good repute), his wife and 
servants, were authorised to api^ear as witnesses. 

Jr-AaiV liuUt conceminij fkitk$. — Many curious and ancient practices 
have left their traces u|M)n the forms of oath descrilied in the 



* The exrrption i»as Ipswich, when 
tailj WM proUuct'd. but * Isw uierchant ' 
WA« not cUiiiichI. 

' The I^im* ('tututiuil, c. 3*2 (1156), 
sUoiftrU the Mklo oath to inert s 
charKf uiuup|Kirt4-d by * trstituoniuiii.' 
A'c*iirr//r Unur itiatortqur^ \\\\, p. 
4M. 

' The Muue freling »A«fthown in the 
prtfrrencc fur WA|{er of Uw in the Uy 
court to proof by two witneeec*, Apt to 



be * minus idooei * in the ( ourt Chne* 
tiAn. iiJC.L, iu p. S4«% note. 

* i>.n,o, iL pp. 4a5 a. 

* There ie an interretinic e*ee in the 
IJber OrflinAdcmtini (CtildhiUl. IxMiJoiti, 
f. ItkV/ i:ia Kd. I. ». fth<m inK how wiUieeM^ 
wcrv eSAiiiined. In tht« ca»e H*me wit 
ncMee who were not prrernt At the 
niskuiK uf thr atrreciurnt ewore to it on 
the li^round th^t thry bchc^ed wh*t 
olhen hmd uAd them. 
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custumals. Conspicuous among these is the Londoner's opportunity 
for an oath * super mortuum * if the testimony of the dead man were 
desired (I. p. 48). A belief characteristic of primitive faith had 
become outworn in 1268 when the royal charter of Henry III. rejected 
the old custom. The custom was rooted in the idea that the ghost of 
the dead man haunts his tomb, and that it was therefore possible to 
obtain sanction or rejection for the oath which the living swore upon 
the tomb. An oath taken on the grave of a dead witness by a 
surviving witness was regarded as the dead man's testimony. The 
Londoner's 'sacramentum super mortuum' finds one of its most 
picturesque illustrations in the Manx law. Until 1609 a claim against 
the executors held good if the creditor, lying at full length on his back 
on the grave of the deceased, with a Bible on his breast, swore that 
the dead man owed the money. ^ 

Another oath not less archaic in character was the oath taken by 
the Preston fiurgess *on his arms,' when he agreed, with his kinsmen's 
consent, to compromise a blood-feud (L p. 30) and accept compensation. 
The oath on the arms was one of the oaths used by the Germans in pre- 
Christian times, and a favourite with the Danes. The passage in 
question gives also a reference to the interesting oath made by one 
who gives compensation, that he would accept a similar compensation 
himself if he were similarly wounded. This oath removed the old 
sense of dishonour which at one time accompanied even the judicial 
reconciliation of the parties at feud.^ The compurgatory oath did 
not always have to be taken in person even by the living. The 
laws of the Scottish burghs allowed a knight who was accused of debt 
to put in his steward as a substitute, provided the plaintiff had not got 
witnesses (I. p. 179).^ 

At Exeter late in the thirteenth century (L p. 177), perhaps owing 
to the strength of ecclesiastical influences, the oath was forbidden at 
certain sacred seasons. The laws of Eadward and Guthrum, 9, and 
the laws of Cnut, I. 17, and the Leges Henrici Primi, 62, had forbidden 
ordeal, and oath, and all the processes of law, during seasons when the 
peace of God was to reign. The Norman custom was equally strict.^ 
At Exeter the diflSculty was overcome by the use of the * affidation,' 
a pledge of Christian faith. The Christian accused by a Jew 
(I. p. 201) could be replevied on his affiance. The self-pledging of the 

^ For full references see E,H,R, xvii. to the lord's right to a substitute, a pri- 

p. 489. vilege forfeited on the second summons 

' D.B.G. i. p. 161. Cf. Lets Willelme for debt. 
10, 2; Steenstrup, iv. 816-9. * Gruchy, Anc, Cout, de Nor. p. 186. 

' The Dial, de Scacc, II. zxii. refers 

VOL. n. b 
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affiance had probably ceased to require any of the old ceremonial which 
connects it with the contract made with the * festuca,' but the affiance 
made by the prosecutor on the bailiff's rod or mayor's mace 
(I. pp. 96-7) may have very ancient roots. 

The Decisory Oath. — The existence of the decisory oath in London 
(I. p. 184) has been noted ere now.^ The date of its introduction by 
ordinance can be precisely determined as 1356.^ This slip of Boman 
law was grafted on the usage of the civic court probably in imitation 
of the ecclesiastical practice. 

Punishment. — The painful subject of the barbarities of ancient 
punishment (I. pp. 73-77) does not call for much detailed commen- 
tary : it is mainly interesting as showing the stages by which a system 
of private execution, which required sometimes the offender, some- 
times the offended party or his kin, to accomplish the death or dis- 
memberment, was exchanged for one of public execution. At a late 
date men had to cut off their own ears to free them from the pillory 
or the wheel (pp. 55, 57). In the fifteenth century (I. pp. 73, 74), 
the appellor who failed to find a hangman or to do the hanging 
himself was kept in prison with the felon till he did one of these 
things.^ To the capturer of the thief sometimes fell the duty of 
cutting off the thief's ear (p. 56). According to Coke,^ the wife and 
kin of the appellor dragged the appellee to execution even in 
Henry IV.'s days, but the common law probably in the twelfth 
century no longer made the private execution a duty, though it still 
allowed it.*^ The borough customs prolonged the old system which 
regarded the private execution as a duty. 

The deaths by drowning or by burial alive referred to in some of 
the Cinque Ports rules find counterparts in many places, and were 
regarded with special favour by the Frisians,^ At first these penalties 
may have had religious significance, involving the idea of sacrifice to 
reconcile an angry deity : at a later time the view may have been that 
God was here His own executioner. Tacitus speaks of burial alive as a 
Germanic punishment for peculiarly disgraceful offences, but in Denmark 
women were buried alive, and not hung, out of respect for their sex. ^ 

^ H.E ,L, ii. 684. formed the execution at Arques in 1231. 

* See vol. I. p. 184, note 5. There is Lea, Superstition ^ p. 13. 

also an instance of its use in 1339 in ** Burial alive was practised at Va- 

the London husting. Pleas and Mem. lencieimes in the sixteenth century. 

Roll A 3, memb. 11. Bauchond, pp. 60-1, 259. On burial 

^ Cf. Brunner, D,B,G. ii. 472. alive in Ireland, see K. Meyer, Cdifi 

* Co. 8 Inst. 131. Adamndin^ p. 35. 

^ Liebermann, Qesetze der A.-S. p. ' Dahlmann, Oesch, von Ddncmark^ 

644. The accuser and his family per- iii. 12. Glotz, Ordalie dans la Grece 
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The ancient horror of arson is expressed in the Dablin role which 
burned the incendiary in the fire which he had made, if he could be 
caught (I. p. 77). 

The penalty which required loss of a hand for injury done to a 
borough officer (II. pp. 20, 24-6) may be connected with the old 
punishment for perjury ; ^ the offender lost the offending member 
perhaps with some thought of his failure to keep an oath sworn to the 
borough. 

The curious rules allowing a certain number of repetitions of 
the offence, with a penalty of loss of member, leading finally to 
punishment by death, may be traced to the old Germanic principle 
which required that frequent repetition of small theft should in the 
end be punished like a large theft.' The cutpurse (burgesses' wives 
seem to have carried only a few pence in their purses) on a first 
offence was marked by loss of an ear, on a second by loss of the other 
ear, and died for the third offence. 

Something in the nature of the old compensation or * bot ' for 
grave offence appears in the Preston and Manchester rules (I. pp. 80, 
81), in the amercement for bloodshed without mayhem (I. p. 86), and 
in the references to extra-judicial agreements to accept a price, which 
were to be sanctioned by authority. 

Damages far Wounds and Leech-fee. — The Preston customs (I. p. 80) 
treat of the old tariff for personal injuries, the payment per inch of 
the wound in a covered or an exposed part of the body, and also of 
the payment of the leech-fee.' 

House Destruction. — Besides that private vengeance of which 
examples have been given above, there was in the boroughs a public 
vengeance by house destruction, a punishment of an extremely archaic 
kind.* The penalty of house destruction for communal offence, though 

primitive, suggests that both forms of in addition to those named in the text, 

penalty, drowning and burial alive, were II. pp. 88-40 : Grimm, D,B.A, p. 782 ; 

forms of ordeal. The ordeal by burying VioUet, Communes (Mems. de Plnst. de 

was known to Germanic law, E,H,B. Fr.), p. 416; Brissaud, p. 1878; Keut- 

X. 725. gen's Urkunden, i. 108, 118, 121, 140, 

^ H,E,L. ii. 540 ; Brissaud, pp. 196 ; Giry, £tah8, de Bouen, caps. 11, 

1862, 1404 (notes). Blackstone, iy. 125, 28, 84, 87, Giry, Documents, pp. 24-5 ; 

notes that it was the penalty in his day Le Glay, De VArain et de VAbattia de 

for striking in the king's courts. MadaonSf in Bull, de la Oommisa, hist, 

* D,B.G, ii. 646-7 ; Laws of ^thel- du dip, du Nord, i, p. 248 (1848), and 

red, i. 1, 6 ; Gnut, ii. 80-4. many references in Bauchond's Valen- 

' To the references given in E,H,B, ciermea, p. 268 and passim. The town 

XV. p. 505, we may add one to Euno histories of Lille, Gand, Ypres contain 

Meyer's CcUn Adamndin, p. 29, and much information. See also Barckhau- 

Steenstrup, iv. 814. sen, Bordeaux, p. 284, and 8.v. con- 

^ A multitude of references could be dem/nare in Du Cange. 



collected, but here a fewmust BufSce, 
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not confined to the Cinque Forts, was singnlarly persistent there, as the 
punishment of burgesses who refused to accept municipal office. The 
man chosen to the office of mayor or jurat was obliged to serve under 
pain of incurring the destruction of his house. The idea expressed in 
this rule represents one of the main principles of Germanic justice ; 
it tells of the community's right to ravage the land and destroy the 
house of an outlaw, of one who has made himself an enemy of 
the community, who has broken the peace and set himself outside 
the peace. What was once a religious purpose, as Dr. Brunner 
tells us,^ the purpose to wipe out all trace and memory of the male- 
factor and of his misdeed, became in the Cinque Forts a merely 
processual penalty. The person of the occupant of the house was 
not in all cases endangered, but his property was exposed to the public 
vengeance in order to bring him to reason. Side by side with the 
right of ravage, and as an alternative to ravage, we see also the 
sequestration of the house. The house was not always razed to the 
ground ; but in some towns the occupants could be ejected, and the 
house shut up pending the time when the burgess should repent of 
his contumacy and make amends.^ In London in 1415 a man's 
house was sequestrated on his refusal to serve as alderman.^ In 
the Scottish burghs, where the houses of all * rebels against the com- 
munity of the town,' or defrauders of the community, were destroyed, 
the offenders were furthermore banished from the town (II. p. 38). For 
civil offences which did not entail the penalties of true outlawry the 
town made (so to speak) its own process of outlawry; the houses 
which were protected by the borough peace could be put outside that 
peace, and robbed of their sanctity. Defiled by the presence of one 
who was a perjurer to the community, the house was unholy. The 
community was injured by the loss of a house, paying rent, may be, to 
the borough chamber, yet destruction was ordered perhaps with the 
idea of staying further loss, as destruction was ordered to stay the 
spread of fire. The destruction of the house could not well be by 
means of fire in the boroughs, without risk to the surrounding houses; 
but, in many cases of house destruction by way of penalty, fire was. 
preferred as the means most effectually purifying.* 

* DM,0. ii. 227 ; FoTBch/ungen, p, * Riley, Memorials, p. 601. Alder- 

451. D^en refusing office were imprisoned in 

^ At Beverley, in 1881-2, one party the seventeenth century. Bemem- 

in the borough destroyed and also sealed hrcmcia, p. 4. 

up the houses of the members of th€ ^ Cf. the destruction of heretics* 

hostile party, ' acrochant sur eux roial houses, Lea, Inquisition, i. 819, 821, 

poiar.' Trans, B. Hist 8oc. xix. p. 92. 481-8 ; ii. 168. Assize of Clarendon, c 
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The Flemish boroughs used the destruction of the house as a 
penalty for contumacy so late as the fifteenth century, but it tended 
to be used only against men who dwelt within the area of borough 
jurisdiction, but without the walls. The burgesses rode out to the 
burning of the house of the offender in armed and warlike array. 
The * chevauchee ' was thus used as an organisation of police.^ 
Nothing of this sort is met with in the EngKsh custumals, though 
Athelstan's law, II. 20, and the Ordinance of the Hundred, ascribed to 
Edgar, might lead us to expect it. 

In the district of Archinfield (I. p. 30), a Welsh district colonised 
by Englishmen, we find in 1086 a still more elementary form of house 
destruction, extra-judicial, and performed by the kin of the injured 
party. The destruction was to be by fire, and this is a clear sign that 
the process was expiatory. 

Expulsion from the city was another means of protecting the peace 
of the town and was used when there was fear of the repetition of 
offences against town law. A man could be ' cast out of the com- 
munity * for a variety of offences. How far this may be regarded as 
a form of outlawry is a disputed point.^ 

Forfeiture for Felony, — The extreme severity of the early vengeance 
sanctioned by Germanic law led in time to a reaction. Some early 
codes of law extended protection to the property which would fall to 
the innocent heirs of the offender, more especially when the offender 
had expiated his offence by death.^ The lands of the dead felon were 
treated in a different way from the lands of the living outlaw, and this 
old rule, transmitted through the general custom of Kent, seems to 
have influenced the custom of the Cinque Ports.* In the Anglo- 
Saxon laws both principles, the one working for total forfeiture, 
the other working to protect the innocent wife and children, 
may be seen side by side, and the same is true of the law as 



21. The felon's house was unroofed and 
destroyed by fire according to the cus- 
toms of Normandy. Gruchy, p. 66. 
The early pipe-rolls of Henry II. 's reign 
sometimes contain the entry * in domo 
ad comburendum unum latronem j.m.* 
(1165-6, p. 4). See also Ohlat. Joh, pp. 
668-9. 

^ Guilhiermoz, Origine de la No- 
blesse, p. 261, note, shows that the 
* chevauchee * could be used by way of 
execution of justice. Comparable is 
Jud. Civ. 8. 2-8 on the arrangements in 
London for riding out against a thief 
who was protected by a strong group of 



kinsmen. 

« See Schroder, D.B.G. pp. 722-8 
(1894). 

' Brunner, Forschungen, p. 457; 
D,B,G, ii. 599; Caillemer, Confisc, et 
Admin, p. 4. 

* TheLudlowrule(1461),VoLI.p.68, 
may not be derived from old roots. Nor 
can we argue much from the curious 
Halifax claim made in 88 Ed. III. that 
tenants of the lordship who were be- 
headed for theft or other cause suffered 
no forfeiture of their inheritance. Harl. 
MS. 797, quoted in Watson's Halifax^ 
p. 226. 
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represented in Domesday Book. While the law of Edmund, II. 1, 8, 
speaks of loss of ' all ' to the King,^ and the law of Athelstan, II. 
20-4, allowed half the spoils to the King, the other half to the 
executors of the vengeance, a wife's * third ' met with protection 
under the laws of Ine, c. 57 ; and the laws of Edward the Confessor, 19. 1, 
gave to the innocent wife of a felon her dower and marriage portion, 
and to the children the inheritance (of land). The Leis Willelme, 
c. 27, treating of the case of the hand-having thief, gave the goods of 
the thief in shares to the lord and the wife of the thief. Similarly 
the London ' Judtoltf'Civitatis ' of the tenth century gave to the King 
a third, to the innocent wife a third, and to the fellowship, those who 
had undertaken the pursuit, a third ; and the lands were also, it seems, 
shared similarly in thirds (if the land were 'book land or episcopal land '), 
while the * folk land ' went to the kin. Traces of this system appear 
also in Domesday Book. In Nottinghamshire a thegn having sac and 
soc, who incurred the penalties of forfeiture, lost only half his lands 
and goods, the other moiety being reserved for his wife and kindred.^ 
While the laws of the Cinque Ports, as we know them from much 
later sources, gave the inheritance of the lands (after year and day) to 
the heirs, Domesday shows that in some of the boroughs a total 
forfeiture of land and chattels to the King was the rule. In 
Chester he had the full forfeiture, and in Oxford only the wife's 
dower was saved. In the twelfth century, according to Gltovill, 
vii. 17, § 4, escheat of the felon's land to his lord was the rule, and the 
' Dialogus ' gives the goods to the King under the Assize of Clarendon. 
The question whether felony was a feudal or a national offence was 
being fought out in the twelfth and early thirteenth centuries, and the 
claims of the widow and heirs were no longer considered in the 
common law. At first it seemed likely that the King's claim, as repre- 
senting the claims of the State, would triumph, but the hold of the 
lords was too strong, and in the end the King obtained only the 
chattels and a right to execute the ' ravage ' on the lands during year 
and day. The right of * waste and strep ' which resulted from the 
compromise of Magna Carta, c. 82, was all that was left of the old 
process of ravage in expiation. The lord's escheat, the punishment 
for felony viewed as a feudal offence, took effect only after the expia- 
tion of the offence done to the national peace had been accomplished. 
In some of the Cinque Ports, the mayor and community held the 
lands for the King's year and day, and after that the heir was per- 

^ Cf. also the examples from charters in Eemhle, Saxons, i. 157-8, note. 
* D.B. i. f. 280 b. (1). 
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mitted to enter. Only if there were no heirs, the land passed to the 
lord of the fee. In London and generally in the boroughs forfeiture 
for felony was admitted together with the feudal escheat to the King 
as lord. It is strange that more of the old boroughs did not establish 
the custom as found in the Cinque Ports, for the Continental boroughs 
in many cases excluded the forfeitm'e for felony.* 

Beasts damage feasant. — The custumals (I. pp. 87-8) show traces 
of a retention in the boroughs of the old principles of the folk-law 
in dealing with animals which strayed upon ground not belonging to 
their owner. The injured party could, in the Scottish burghs, execute 
a summary private vengeance upon the goose which he found doing 
damage, and take the flesh for his own consumption, leaving only the 
beak stuck in the soil in notification that an act of vengeance had 
been accomplished. He might treat pigs and goats in a similar way. 
These severities were permissible only as against beasts which were 
not commonable ; an opportunity for redemption had to be allowed 
in the case of beasts which were commonable. The non-commonable 
hog, goat, and goose ^ had less protection from the law than other 
animals. A German proverb ran, * Giinse bezahlen mit dem Kopf,' 
' Ganse haben kein Eecht.' ^ But in the case of other animals the 
owner might either amend the damage done by his beast, or redeem 
his beast by paying a penny for each of its feet, at the injured man's 
choice.* It is possible that the redemption of the foot arose out of 
the avenger's right to dismember the animal by cutting off the 
offending part.^ The fine for the wandering pig was in more than 
one case a penny per foot.^ At Portsmouth the third offence of the 



* At Leon, in 1020, the lord had half 
the movables, the wife and heirs the 
other half with all the houses and land. 
Munoz y Bomero, Fueros Municipales^ 
p. 66, citing Concil. Legionense, c. 24. 
Bordeaux, c. 21, gave the land to the 
next heir, and so also Bergerac, c. 132. 
At Agen,c. 15 (Ba.rc\iha,UBen*8 Bordeaux), 
the wife's right was saved when for- 
feiture for theft was taken. The Sicilian 
law, which saved to their innocent wives 
the goods of traitors, gave dower if there 
were no children, or a third of the com- 
munity-goods if there were children ; in 
such case the other two parts went to 
the daughters, males being excluded. 
Brunneck, Sic, mittelalt, Stadtrecht 
(Darstellung), p. 6. In Ghent (Diericx, 
Coutumes de Ghent, p. 226) there was 
no forfeiture for a burgess's felony. Lille 
(Roisin, p. 114) allowed no loss of both 



life and goods. 

^ Gruchy, Cout, de Nor. p. 29. 

3 D.R.G, ii. 532 ; Gierke, Da^ Humor 
im deutschen Bechtt p. 46. 

* The nature of this payment, as a re- 
demption of the animal from the venge- 
ance of the injured party, comes out very 
clearly in the laws of Ol^ron. Brunner, 
Forschungen, p. 515. 

^ Amira, * Tierstrafen ' in eater - 
rcichische Gesch.forsch, xii. The Scot- 
tish Reg. Maj.j c. 30, gave the kin of a 
man who was killed by a horse's kick 
the foot of the horse, or a quarter of the 
horse's value. At Falaise a pig that ate 
the face of a child lost the snout and one 
leg (Amira, p. 553). Other cases of the dis- 
membering of animals are cited by Amira. 

^ Leicester Records, u.lOS. Cf. Dub- 
lin Custumal, p. 263. London Liber 
Albus, p. 270. 
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wandering pig could be summarily avenged by smiting oflf the snout 
*by the eyes,' this portion perhaps being alone retained by the 
avenger. In early rules the flesh with the hide was generally returned 
to the owner/ or at least a part of it.^ 

Innocent Intent, Self-defence. — The wreaking of vengeance upon 
the animal was one expression of the inability of the early law to 
inquire into questions of intent. The deed, however accidental, was 
taken as the manifestation of intent ; the guilty intent which resulted 
by accident in no guilty deed was deemed harmless. Ancient law 
could not discuss the question of intent because it had not the 
machinery wherewith to accomplish inquiry. While prepared to allow 
that proof of malice aforethought made guilt worse, the old law could 
not allow that absence of intention should be construed to prove 
innocence. The Dublin custumal repeated the widely spread teaching ^ 
that any act, however innocent, which set a man * nearer to death 
and further from life,' was a criminal act, and the Dublin custom 
applied this doctrine in a very systematic way. It would seem that 
offences which were not criminal could be made the ground of an 
appeal of homicide if they could be put forward as conducing, how- 
ever indirectly, to a death. Thus appeal might lie against one who 
secretly secured the services of a servant engaged by another. Should 
the original master of the servant, or one of his family, die for want 
of a servant, the servant's new master was answerable (I. p. 216). 
The same code ruled that the killing of a man's dog made the owner 
answerable for all damage that might come to him for want of his 
dog (I. p. 81). Presumably the death of a man who lacked a dog 
to defend him (Irish dogs being good fighters) might give ground for 
an appeal against the dog-killer. 

Although the borough law was in some directions so severe, the 
Cinque Port customs of the fifteenth century show that the ports 
possessed a peculiar power of dealing with the plea of self-defence.* 
The court, if it saw fit, could acquit a man accused of homicide on 
the ground that he acted in self-defence at a time when by the law of 
the land nothing less than the King's pardon would suffice to secure 
impunity. Under the Statute of Gloucester (1278), c. 9, if a verdict 
of misadventure were brought in, it was none the less necessary to 
obtain the royal pardon, a rule which entailed imprisonment and 
forfeiture at a later time, and kept the whole proceedings under the 

* Ine, 42; D.R.G. ii. 532; Amira, note 6. 

Ohligationenrecht, i. 248. * So also in the Flemish borough if 

* Bourges, c. 19. (Giry, Documents.) the plea were advanced by a burgess. 

* Brunner, Forschungeriy pp. 494-5, Bauchond, Fa^ciVnne«, pp. 65, 67, 131. 
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eye of the justices.^ But at Lydd, in the fifteenth century (p. 53), 
there was an acquittal, if * self-defence ' were found by the * acquittors,' 
that is, the twelve compurgators chosen by the court from the body 
of thirty-six named by the appellee. Similarly a trespass done by a 
man with the object of saving his life (I. p. 86) was ' deemed the less ' 
if the truth of the excuse were proved by two or three lawful men. 

Liability, — The master's liability for the misdeeds of his servant 
is a theme but scantily treated in the custumals. On one point, 
however, many charters gave privilege. The Cinque Ports (I. pp. 71-2) 
protected from the felon's forfeiture an honest man's goods bailed to 
the felon before his offence. The Welsh charters ^ (I. p. 221) protected 
the master's goods whilst in a servant's keeping from suffering any 
seizure on the ground of the servant's offence, whether that seizure 
were made in forfeiture or in distraint for trespass. They protected 
such goods also from falling subject to any lord's right to ' waif,* if 
the servant in his flight cast them away. If the master could prove 
that the goods were his, he recovered them. Where there was no 
such borough custom, the persons exercising the powers of distraint, 
reprisal, or forfeiture were not required to enter into the question of 
the ownership of the goods distrained or forfeited. It was a matter 
of possession, not of ownership. The King came to regard the felon 
as * seised ' even of the stolen goods, and the common law was back- 
ward in finding remedy for the bailor's loss. 

Liability of the House-father. — Though the master in some boroughs 
was protected from suffering loss through a fault of his servant, his 
liability as a house-father for the offences of apprentices, servants, and 
others in his * mund,' was as great in the borough as outside. The 
master was to ' answer ' for the offences of all in his * mund ' who 
were of years of discretion, for the child who could count twelve, and for 
the apprentice. Also he might, if he chose, and in some cases he might 
have to, answer for his wife. The compulsion to answer for the 
misdeeds of those in his * mund ' did not mean that the house-father 
was hanged or imprisoned for the offence of another, but that he 
must pay the fine or hand over the offender to justice. At Kilkenny 
(I. p. 62) it was ruled that the master need not pay a fine if the 
servant were delivered up to chastisement at the Tolsey. 

The personal responsibiUty of the offending member of the * main- 
past,' or house-father's household, was brought home to him, when- 
ever he was possessed of a separate property which could be attached 

^ E.E.L. ii. 465. 

^ See also the chaxters of Guildford, Oxford, Stamford in Ca2. Charter Bolls, i. 
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for his offence. At Torksey (I. p. 222) the servant was kept in the 
stocks or his wages were attached in his master's hand — attached in 
advance of payment— if he had nothing else whereby he could be 
attached. These rules were to meet the offences of servants and 
children against third parties. The master could flog the servant 
* according to law ' (I. p. 63) : that is, in such a way as not to endanger 
his life. But in Dublin the custom enabled the apprentice to bring 
an action against his master for assault (I. pp. 228-9). If the 
master were found guilty, he would lose the services of the apprentice. 
If he were not found guilty, the court ordered a * love-day,' or term 
by which master and apprentice must come to a reconciliation. The 
penalty on the apprentice for not coming to the love-day — that is, for 
.refusing compulsory reconciliation — was that he became a bonds- 
man. If the apprentice were at the time of the chastisement a 
bondsman, no limit was set to the master's right to flog him, save that 
he had to find pledges when it was discovered that the bondsman 
was in danger of death. 

The child under age (I. p. 62) was subject to the parent's chas- 
tisement for its offences against the law ; in some cases the parents 
had to pay the fines due for the lesser offences on the ground that 
they ought to have so chastised the child as to prevent it from tres- 
passing. It was a custom in one borough to allow no child under 
twelve years of age to be presented for an offence, but at Edinburgh, 
in 1515, the child under age was punishable for sharing in theft by 
scourging, ear-cutting, and banishment, a far severer rule than 
Bracton's (f. 87 a), which called only for pledges for the child appealed 
of felony. 

Attachment. — The Manchester rule (I. p. 31), which admitted a 
private * guerra ' as the proper proceeding in a certain special case^ 
shows clearly how, and within what limits, external authority displaced 
the self-help of the party and his kindred. In 1301 Manchester 
allowed a private feud to be carried on where there had been assault 
without bloodshed (it was not then a blood feud), only if the assault- 
ing party reached the shelter of his home without being attached by 
an ofScer of the law. At Guildford (I. p. 102) ^ Domesday Book 
reports that if a man escaped being attached, the King's reeve lost the 
plea, but if he was attached (* divadiatus ') the King had the plea. This 

^ The meaning of the passage is ob- owe this correction to Dr. Liebermann, 

scared by the omission of a no?2, but the Deutsche Literaturzeitungj 1905, No* 

Leges Henrici, 23. 1, show that a ncyn is 43, p. 2668. See also below, II. p. 47 

required before the first divadiatus, I (WaJlingford). 
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agrees with the Leges Henrici Pruni, 28. 1, which made a plea, that 
would otherwise be one of the 'minora forisfacta/ into a king's 
plea by means of the ' vadiatio/ or attachment, required in the case 
of one taken in the act. The lord could take the fines of the ' minora 
forisfacta' (resulting in bloodwite, figh twite, &c.), only supposing that 
the royal executive power had not been at once invoked to secure an 
attachment ; similarly at Manchester the feud could be carried on if 
the plea had not been made the business of the court by means of its 
officer's interference. The accused person's * vadium ' secured the 
court's hold upon the case. The parties could no longer arrange 
their dispute privately, but were compelled under penalty to submit 
to the judgment of the court. 

The attachment, according to some rules (I. p. 104), had to be the 
result of a complaint by the party aggrieved ; but to make an attach- 
ment by the body, to arrest, it was not always necessary for the 
aggrieved party to await the arrival of an officer (I. p. 3). Any 
freeman was required to arrest persons who, after being bound over 
to keep the peace, again broke it, but in some cases (p. 3) it was 
ruled that freemen were not exposed to the risk of arrest by fellow- 
freemen who were not officers; only those who were not freemen 
might be arrested by a freeman acting unofficially. 

Gaging of the Judgment — The attachment made by the taking of 
a gage bound the accused to come before the court ; the gage was 
forfeited if he failed to appear. A specially interesting form of the 
gage is that which is described in the Preston and Salford custumals 
(I. p. 186), showing that there was here what has been called a ' gaging 
of the judgment,' similar to that * Urtheilserfiillungsgelobniss * which, 
according to some historians of Germanic law, constituted the earliest 
formal contract. The Salic law allowed the accused person, who after 
judgment could not at once produce the wergeld or the compensation, 
to obtain delay by binding himself to satisfy the judgment either by 
a gage or by a process of self-pledging based on old ceremonial. If, at 
the time fixed for satisfaction, the guilty party still could not satisfy, the 
debt increased, and it increased by regular stages with each further 
term of delay. At Preston and Salford this gaging was applied only to 
the case of the burgess debtor, who acknowledged his debt to a burgess- 
creditor before the reeve ; instead of the forty-day term of the Salic 
law, a week's delay was given to satisfy the judgment, as in the rule 
of Hlothaere-Eadric, c. 10.^ At Salford and Preston the fines which 

^ Heusler, Institutionen, ii. 237, of judgment at Looz, in Belgium. See 
cites a survival of the usage for gaging also Amira, ii. 66. 
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Bhould have gone to increase the debt, according to the old system, 
were treated as fines for contumacy and were claimed by the court or 
the lord, the * consuetude detestabilis,* which was forbidden at Speier 
in 1231.^ In England this archaic process was retained in the 
twelfth and thirteenth centuries only within a very limited sphere. 

Distress. — The ultimate administrative process to induce an 
accused person, who escaped arrest, to come before the court, 
and the initial process in all cases not of sufficient gravity to require 
an attachment by the bailiff, was process by way of distress. In all 
cases of contumacy the court could order an official distress to be 
taken by its own officers, and administrative distress was not re- 
strained by any franchise. The house, within which no distress could 
be taken so long as the occupant remained in full possession of his 
peace, could be entered by order of the court. 

The process by way of distress before such order was given 
(admitted in the minor pleas as an alternative to the official attach- 
ment) was placed in the hands of the party making claim by leave 
of an officer of the borough. If a burgess sought to implead a 
burgess for debt, he had first to use the triple summons; if that 
failed, by license of the bailiff he could use self-help, and take for 
himself a distress on the burgess's goods outside the burgess's house. 
The summons and the bailiff's Ucense were necessary only if the 
debtor were a burgess of the creditor's own borough. From the 
foreigner or outsider (he might be a burgess of another borough) 
the burgess might take distress without leave of any officer. This 
was a rule which runs counter to early Anglo-Saxon law. The laws 
of Ine, c. 9, forbade men to seek their own legal rights before they 
sought the court, and the rule was repeated again and again ; ^ yet 
centuries after, in centres of population the most crowded, and in 
some respects the most advanced in the development of legal ideas, 
there was tolerated and accepted an executive process which at first 
sight appears to represent a return to conditions more primitive and 
barbarous than those of the seventh century. In all likelihood, 
however, we should be wrong to represent this rule as a lineal 
descendant of primitive self-help of the rudest type. Like all the 
examples of judicial self-help in the later Middle Ages, it appears 
rather as a relaxation of the severe laws against unlicensed self-help 
than as an example of self-help which never knew any restriction. 

^ Heusler, ii. 243. licencia namiare liceat aliuin in suo vel 

^ Ine, 9 ; Cnut, ii. 19 ; Leges Henrici alterius.' 
Primi, 51. 3, * et nulli sine judicio vel 
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It was confined to cases in which claim was made for debt owed to- 
a burgess by a 'foreigner.' Although to all seeming the borough 
court and borough officers were without cognisance of the debt 
throughout the proceedings, that probably was not really the case. 
Whatas known of the nature of borough contracts (pp. Ixxiii-v) goes 
to prove, as we shall hope to show, that in the beginning no burgess 
became the creditor of a * foreigner ' without going through certain 
formaUties which gave to the borough or market officers a knowledge 
of the circumstances of the debt. It was for the debt formally 
acknowledged, and for no other,^ that Continental laws were willing 
to admit the unlicensed distraint after unlicensed distraint had been 
in general prohibited. Thus, for instance, the laws of Liutprand, c. 15,^ 
allowed a distraint without official leave if the debtor had given gage 
or set a pledge in the presence of two or three witnesses * whose faith 
is admitted.* The penalty for distraining * sine hac manifestatione ' 
was the return of double the distress. Such a debt was taken to bo 
in the nature of a recognisance ; it was what the Germans called 
* kundlich redlich,' a matter of record. Like the recognisance proper, 
it was undeniable, and execution could be made without preliminary 
legal proceedings. The witnesses of the contract made in the market 
between the burgess and the foreigner were, like the witnesses in the 
law of Liutprand, men * whosS faith is admitted,' very possibly official 
witnesses.^ The rules which compelled foreigners to trade only 
under certain rules of the market, and made all secret bargaining 
illicit, lie at the base of this peculiar form of * distress * in the borough, 
which was neither exactly a distress nor exactly a seizure in execution, 
but, as will become clearer when we consider the sale of distress 
(pp. xlviii-lii), partook of the nature of both. 

But before considering the precise effect of distress, whether on 
the goods of the native or the foreigner, it will be well to point out 



^ In the Salford customal (i. p. Ill) 
we find the unlicensed distress of the 
foreigner restricted to the case in which 
he * acknowledges ' the debt. This may 
point to the case of formal acknow- 
ledgment before market witnesses, or 
it may point to a conflict of jurisdictions 
such as is shown in the following ex- 
tract, which may be quoted also as a 
proof of the peculiarity of the law of 
market distraint. In the Goxhill Car- 
tulary, f. 35, there is an agreement of 
the early thirteenth century on market 
rights in Wrangle (Lines.). Alexander 



de Poynton claimed a right of distraint 
and compulsion {* coactio ') which he had 
* ratione portus/ and it was agreed that 
his Serjeants should distrain the men of 
the abbot * si conflteantur * ; but if they 
denied the debt, then the dispute should 
be settled * in feodo et in curia abbatis 
secundum legem portus.' 

^ A chapter of the £tab8, de Bouen, 
c. 22, rules that if dispute arise in a 
matter of debt, it is settled by * witness * 
of two of the twenty-four jurats (gover- 
nors of the town). 
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what we believe to have been the true source of the unlicensed distress. 
Under the market^ or borough privilege, the unlicensed self-help 
of the native against the foreigner was the outcome of a royal grant, 
made to overcome a special difficulty, the difficulty arising out of 
commercial credit given between men who dwelt within two several 
jurisdictions. The outcome of royal grant also was the burgess's 
power to distrain the foreigner's fellow-justiciable. It was a right 
exercised under a clause of the borough charter (pp. liii-v). 

The explanations given by Edmund Spenser of the nature of the 
law of distress in the Irish boroughs tallies exactly with the facts 
made known by the English custumals. Sir Henry Maine, who had 
been led to believe that our own law of extra-judicial distress contains 
traces of continuous development from a time of the most primitive 
self-help, rejected Spenser's story as giving only a partial account of 
the facts,^ but Spenser laid the accent in the right place when he 
noted that borough charters, and borough charters alone, gave leave 
to the burgess to distrain the foreigner without the intervention of 
public authority. The Irish, who were not privileged to live in 
boroughs, retaliated by taking distress of the burgess in similar fashion, 
when he came into their clutches, and the same story comes from 
/ Wales.' But the distraint which an English burgess might take with 

impunity under the license of a borough charter, by the common law 
would bring an Irish, Welsh, or English countryman to the gallows. 
\There was one law for the burgess and another for the non-burgess, as 
Spenser says, ' this use being permitted and made lawful to some, and 
to other some death.' ' In those times when the grant was made, the 
Irish were not amesnable to law, so as it was not safety for the 
townesman to goe to him forth to demaund his debt, nor possible to 
draw him into law, so that he had leave to be his own bayliflfe to 
arrest his said debter's goods, within his owne franchise.' Spenser's 
explanation is perfectly accurate : the essential point is that the 
burgess had leave to be his own bailiff, and we have only to add that 
the facts were in no way peculiar to Ireland, but were characteristic of 
the borough laws of Europe.^ The burgess's right was no right to 

^ See note above, on the market Commer. p. 100 ; Maurer, iii. 606 aqq, ; 

right of Wrangle. Wilda in Zschr, f. -deut, Becht, i. 172 

* Maine, Early History of Institu- sqq, ; Meibom, Pfafidrecht, p. 190 aqq, ; 
tionSj p. 294. Giry, DocuTnents, p. 24. A specially 

^ Skeel, Council of the Marchea^ p. valuable account of the Parisian bur- 

13. gesses' right of distress without license 

* On * la saisie priv^e * of the * villes is given in a charter of 1134, Or don- 
d'arret,' see Brissaud, pp. 690, 1489 ; nances, i. p. 6. They were authorised 
Fertile, vi. 870, note 223 ; Morel, Jurid, to be helpers of each other in such dis- 
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pillage the foreigner, but, as Spenser says, it was a means to overcome 
the diflBculty which arose from the fact that the foreigner was the 
borough's justiciable only while he was in the borough. His stay 
might, nay must, by borough law, be of the briefest, and the burgess's 
privilege of triple summons therefore could not be given to the 
foreigner. But, though without official sanction, the private distraint 
was none the less a definite legal act, subject to strict control. Apart 
from the fact that the foreigner could implead the burgess of robbery 
before the borough court, the foreigner had this further protection 
from a distraint that was a pillage, that the goods taken did not 
become the property of the burgess until certain judicial forms had 
been gone through. The burgess had secured only a means to the 
ultimate satisfaction of his claim, but this he had secured, for the 
burghal distraint was not a mere right of detention, as will soon 
appear. With regard to the forms to be observed at the moment of 
distraint, and the nature of the force that might be exercised, the 
custumals are silent. In the event of resistance to distraint, it was 
the duty of one burgess to help another, and the foreigner, unless he 
were surrounded with foreign friends, who were equally bound to help 
him in emergency, could rarely resist successfully. The penalties on 
resistance to distress were, perhaps, the same in the case of unofficial 
as in that of official distraint. 

As a rule it is not suggested (I. pp. 110-3) that there was any 
need for proof of the debt to be offered at the time of distraint. If a 
burgess distrained a foreigner under fraudulent pretences, this would 
first be discovered at a later stage of the proceedings, if the foreigner 
chose to bring an action for theft or denied the debt in due form. No 
rule is laid down in the custumals on the subject of outrageous distress, 
but the common law may have sufficed to guide the burgesses ; 
furthermore, the debtor was also protected by the rule which restored 
to him the surplus value (p. 1) on the sale of distress. 

Before turning to the rules on sale of distress, which were an 
important peculiarity of borough law, we may note in conclusion the 
beginnings of a tendency to restrict the extra-judicial distraint in 
certain directions. Certain persons and seasons were early exempted, 
for there were times when strangers of all kinds, even those who owed 
debt in the borough, would be admitted under special protection from 

traint. * Et si aliquando de rebus quo- incurrent, sed expcnsam et damnum 

rumlibet ceperint, et illi aliquid se eis que illi propter hoc facient et habebunt 

debere non cognoverint, si legitime inde iilis cum lege qua vivunt reddeut et 

convinci a burgensibus non poterunt, emendabunt.' 
burgenses nullum erga nos forisfactum 
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distraint — to wit, the fair-times — and these were always a close season 
for distress-taking. ' 

Many charters forbade distress to be taken while the market was 
open ; sometimes also goods on the way from markets might not be 
distrained, except for offences done or contracts made in the market 
from which they were being moved. The opportunity given for the 
transport of merchandise to market or fair might not be used to wipe 
out old scores of all kinds, lest men should be discouraged from 
bringing goods.^ Later custumals required that the distrainor should 
hasten away at once to the bailiff, after taking the distraint (I. p. 113), 
or, if the foreigner had a market-stall, that he should first be summoned 
at his stall (I. p. 112), and in that respect be treated like a burgess. 

Sale of Distress. — The borough rules of distress are specially inter- 
esting because they make perfectly clear the fact that distress was 
regarded as a means of satisfaction, not, like the extra-judicial distress 
of the thirteenth-century common law, as a mere right^of detention. 
The borough distress, whether extra-judicial as against a foreigner, or 
taken by leave of the oflScer of a court as against a burgess, resembled 
rather a seizure in execution than a distress for rent arrear. But it 
was not, like a seizure in execution, an immediate. means of satisfaction. 
A year and day had to elapse before sale and satisfaction could follow. 
The goods distrained did not, as in the early Germanic laws, become 
the property of the distrainor if not redeemed within a certain time.' 
There must be sale under due formalities, and an opportunity for the 
distrained party to recover the surplus (if any) over the amount of 
his debt.^ 

The rules on the subject of the treatment of the distrained goods 
pending the term for sale vary considerably in several particulars. 
Some customs allowed the distrainor to keep the distress in his own 
charge and to have the use thereof (I. pp. 113, 144). The distrainor 
was generally allowed to keep the distress taken for rent arrear 
(I. pp. 291, 292), a distress otherwise not differentiated from the 
ordinary distress for debt except in so far as it could be taken from a 



* Cf. Huvelin, MarclUa et Foires, 
pp. 443, 448. 

^ H,E.L, ii. 574, note. Goods 
attached by a bailiff in the fair-courts 
were delivered to the plaintiff under 
pledges to answer to the defendant if he 
came in year and day. Gross, Piepowder 
Court (Q, J. of Kbonomic8^ xx. p. 244), 
citing Colchester piepowder pleas of 
1458-9. 



^ A similar course was pursued in 
the Sicilian town laws, Brtlnneck, p. 
145 ; see also Amira, i. p. 205, on the 
Norse law. ^Maurer, ill. 606 sqq.^ deals 
with sale of distress by the creditor in 
German towns. See also Albrecht, 
GewerCf p. 130 ; Wilda in ZscJir.f, deut. 
Bechty i. p. 179 sqq. ; Meibom, Pfand- 
rechtf pp. 70-94. 
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bargess without official leave. Some rules gave to the distrainor the 
use of the distress if the goods taken were perishable (p. 139). Others 
required that the goods be put in official keeping (p. 142). At Dublin 
(p. 141) there was a rule requiring apparently that the distress be 
kept ' in uele main/ in the hands of an impartial person, as a thing 
of doubtful ownership.^ There is a general agreement that the 
distresses must remain in the franchise, that the debtor may know 
where to seek them if he wishes to replevy, and the same rule was 
enforced in the Anglo-Saxon laws, for distresses might not be taken 
out of the hundred where they had been seized. There is an indica- 
tion (I. p. 19) in the Pontefract rule on the burgess's replevin of his 
distress by his own pledge, that self-pledging was allowed to the 
burgess. * Affidation,' which was probably originally the same thing 
as self-pledging, was allowed in the Scottish burghs (I. p. 136) to the 
, foreigner who asserted that he had already been distrained once that 
day and that he had come to replevy his distress ; such affidation 
saved him from renewed distress. Distress once taken could not be 
released without official sanction (I. p. 115), in order, perhaps, that the 
court might not lose the profits of the suit. 

The rules for the sale of the voluntarily given gage were like those 
for the compulsorily taken distress. The early Bury rule on the sale 
of gage (I. p. 143) was that after the creditor had held it for year and 
"day he could sell it in the presence of * good witnesses.' That the 
creditor should keep the gage or distress was probably the earliest 
rule. Later rules make it clear that the sale of gage or distress must 
be before the court ; and in some cases, after year and day, a procla- 
mation on three court days was further necessary. In London in 
1305 the appraisers appointed by the court had leave to buy the gages 
at the price they had assessed, unless the creditor chose to take them 
at that price.^ The custumal of the Scottish burghs (I. p. 145) 
required that the best price possible should be got for the distress ' 
which was sold after three proclamations in the market-place, on the 
fourth market day, by the creditor and the serjeant. If the goods could 
-kiot be sold, four sworn appraisers assessed the value, and on that assess- 
ment, * the third penny deducted,' the distress went to the creditor, 
the residue in excess of the amount of the debt to the debtor. This 

» H.E.L. ii. 163. Cf. Brissaud, p. ^ Liber Albits, pp. 121, 407. 

1493, note on the keeping of the distress ^ Sale of poind in Scotland was not 

by neighbours. Bigg, CaL Jevnsh Excli, put under the ordering of the sheriff tiU 

Pleas, p. 10, gives an instance of the use the Act of 54 Geo. III. c. 137. Before 

of the * uele main.' See also Steenstrup, that tune the creditor could assign 

iv. 367-8. people to arrange it. 
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may mean only that what was appraised at, say, 8^. went to the creditor 
as worth only 28., but there is some temptation to see in the deduction 
of the third penny a payment to the court or to the ofl&cer who 
superintended the sale, a payment analogous to the Germanic ' firedus ' 
or peace-fee. By the Lex Salica, c. 50,^ the creditor took two-thirds of 
the value of the distress, and a third went to the * Graf ' as * fredus.' 
The Burgundian law sanctioned the taking of a distress worth a third 
more than the amount of the debt, and the Danish laws, whence the 
Scottish rule may derive, allowed also a third penny in excess,* so that 
the * Grafs * share was allowed for, falling as * fredus * on the debtor, 
not on the creditor.' 

If the sum produced by the sale exceeded the amount of the debt, 
the surplus was handed to the debtor when he chose to appear and 
claim it (p. 145); by some custumals he was required to appear 
within a year and day after the sale (p. 146). 

The executive character of the borough distress, and the use of 
the year and day term for replevin or redemption, support the view 
that the peculiarities of borough law are in this matter to be traced to 
a royal origin. The year and day was the period of the King's * ban,' 
which gave the contumacious person an opportunity to submit himself 
to law. By the neglect to redeem his gage, or his distrained goods, 
or goods taken in attachment, the offender had shown himself contu- 
macious and had incurred some part of the penalty of outlawry. The 
injured party received satisfaction in the end from the goods taken, as he 
received satisfaction under the Frankish law of the ninth century from 
the lands or goods of the person placed 'in bannum regis.' The 
burgess, supported by an officer, could seize the goods he found in the 
burgess- debtor's possession, and eventually recover therefrom; this 
was more to his advantage than to make the offender an outlaw. 
Without the presence of an officer he could deal similarly with the 
foreigner. The burgesses no longer rode out against the contumacious, 
to seize all the property, to kill in the event of resistance, no longer 
subjected the debtor to horning and outlawry, but proclaimed the sale 
of the goods poinded, or waited till there were goods to poind. 

If the King had once allowed year and day to elapse before the 
final recovery of his own debt, this term in his case was early reduced, 
and an administrative distraint in immediate execution was established 
wherever payments of toll, amercement, and the like were due. But 
an inclination to admit some term of delay lingered on. The Leges 

^ Brunner, ii. p. 454. ^ Meibom, P/andrecht, p. 75. 

« 26. ii. p. 450, note 29. 
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Henrici Primi, 51. 6, forbade the sheriff to sell ' nam ' on the same day 
that he had taken it, and subsequently the term of delay for payment 
of royal debts was fixed at different periods by statute, sometimes at 
forty, sometimes at fifteen, and sometimes at eight days.^ This 
shortening of the term of replevin was paralleled in the history of 
the replevin of land, when sequestrated for default under the writ of 
right. The term of the * missio in bannum,' once a year and day, 
was reduced in this case to fifteen days.^ Whether the right to sell 
distresses after delay was restricted to the burgesses of the twelfth 
century in England we know not. In France sale seems to have been 
allowed after short terms varying, according to the class of the person 
distraining, or perhaps distrained, from seven to forty days, but in 
France as in England there was a tendency to convert the private 
distress into a mere right of detention,^ and the ofiBcial distress into a 
seizure in execution with immediate sale. 

In England the form of private distress of whose history most is 
known is the distress taken by the landlord for rent arrear. Until 
the statute of 2 William and Mary, c. 5, and its successors gave the 
power of sale, the landlord had a mere right of detention, and had to 
restore the distress whenever satisfaction was offered. It is very 
possible that, when the manorial courts were in full vigour, the land- 
lord's distress for rent, as for other dues, if taken by a judgment of 
the manorial court, would result in a sale ; but when the manorial 
lords ceased to look to their court for a judgment before they dis- 
trained for rent, and distrained extra-judicially, their distraint ceased 
to have an official character, and lost all trace of connection with the 
seizure in execution. 

The sale of distress for rent arrear was, in the boroughs, not as a 
rule differentiated from the sale of distress for other forms of debt, 
though sometimes a shorter term was fixed for sale of distress for 
rent (I. p. 147). The borough customs did not all 6x the year and 
day term, but show a considerable variety of terms for the detention 
of all kinds of di8tresses,Vand gave in some cases one term for replevin 
to the burgess, another to the countryman. It would seem that in 
the end the borough rules relating to the sale of distress were either 

^ Bro. Abr, Distress, 71. Stat, de days at Grenade, c. 30 (Ordonnances, iv. 

districtione Scaccarii, 51 H. III. c. 4. 22) ; 15 days at Antioch, c. 15 ; 7 days 

•^ H.E.L, ii. 591, note. at Lille (Roisin, p. 89) ; 14 at Freiburg. 

^ Brissaud, pp. 1485-6. im-Breisgau, c. 54, 55. At Ipswich, c. 

* We find 40, 15, or 7 days allowed 36, no term for replevin was granted if 

in the English customals and an equal the creditor were a * foreigner,' but 40 

^ ariety of terms abroad ; the forty- day days were given if he were a native, 
term was given at Bergerac, c. 27 ; 30 
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crushed out as unreasonable, or ceased to be valued as a means of 
exacting debts, inasmuch as they involved delay. When the mediaeval 
difiBculty in securing the presence of the defendant in court had passed 
away and prolonged delays of judgment were no longer necessary, the 
ordinary royal remedy under ajieri facias, which led to an immediate 
sale after judgment, was preferred. 

This right to take distress must have worked as more than 
a speedy executive process ; it must have laid the foundations of a 
system important in the history of commercial credit. The debtor 
who had the ready money wherewith to pay his debts doubtless did 
so before distress rather than after. But the custom shows that the 
foreign debtor was regarded as likely to come with goods for trading 
purposes, and without money : his goods are in many rules described 
as live stock (I. pp. 88, 135, 138, 141). A system seems here to be 
described in which the burgesses were lenders to countrymen, on the 
security of the given gage, or the security of a distress which would 
be taken whenever the debtor (or a fellow-member of his court) came 
to market. Just as the avenger of the feud accepted in satisfaction 
cattle, arms, or ornaments, at a price settled by the court, so did the 
injured creditor : thus the system of distress, followed by delay and 
final appraisement, supplied the lack of ready money. 

Reprisal. — The full force of the procedure by distress is not realised 
if we think of it only as a power exercisable against an individual to 
bring that individual to answer claims made against him for wrong 
done by him. There was, as has already been noted, a further right 
to distrain persons not known to be the pledges of the burgess's debtor, 
but known to be in some sense of his * fellowship/ The tie might be 
no closer than that both were justiciables of the same court.* It is 
possible to trace far back a distress by way of reprisal against 
persons connected with the accused by kinship, or by the bonds which 
replaced kinship. Just as the whole kin was involved in the feud 
arising out of an act of violence, and involved in the payment of a 
composition to bring the feud to an end, so the whole kin was respon- 
sible for the debts of a kinsman. 

From early times the law-makers sought to limit the responsi- 
bility of the kin : for instance, the Lombard law of King Eothari, 
c. 247, forbade anyone to be distrained for another's debt ' excepto 
illo qui gafand esse invenitur, id est coheres, parens proximior qui illi 
ad hereditatem . . . venturus est.' But though restricted, and ulti- 

^ Cf. Green, Town Life, i. 167 ; Maitland, Select Plea^ of Manorial Courts, ii. 134. 
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mately altogether forbidden, in many codes of Germanic law,* as it 
had been in Justinian's law (Cod. 12, 60, 4, and Nov. 62, 1), liberty 
to distrain one who was neither the debtor nor a pledge of the debtor, 
but only one of his community, was given or claimed in many privi- 
leged jurisdictions. One of the laws of the Dunssete, 2 § 2,^ the laws 
of a half English and half Welsh colony (c. 985), authorised the taking 
of distress from any countryman of the debtor if justice could not be 
otherwise obtained, and this seems to show that this law was already 
an exception to the general rule. The laws of the Dunsaete, 3, go on 
to say that if a man had his cattle distrained for the offence of another 
man [of his race],' it was the duty of the man who owed the debt to 
bring the distress home or pay the owner for it. It was not till the 
Statute of Westminster I., c. 23, that there was a general prohibition 
of such proceedings : in no city, borough, town, market, or fair might 
* any foreign person (which is of this realm) ' be distrained for any debt 
wherefor he was not debtor or pledge. That such distress was tortious 
in the days before the statute, except where it could be claimed as 
custom, is probable, for in London and other boroughs, leave to 
take distraint by way of reprisal was accorded by early charters, 
a leave which would have been unnecessary if it were the right of 
all men. 

Fleta, ii. c. 63, in discussing the distress by way of reprisal, speaks 
of the foreigner who suffered the distress as of * aflBnity * with the 
debtor * as of one society or city.' The fellowship was not required 
to be a gild fellowship, for the object was to bring pressure to bear 
upon the court of the debtor through one of his fellow-justiciables. 
The sufferer of distraint was intended to make known his distraint in 
his own court and require his court to send the debtor to pay his debt 
and release the distress. The London charter, of which we have not 
the original text, allows distress on a member of the debtor's * county,' 
and the Haverford rule (p. 121) suggests that * county,' not * com- 
munity,' may perhaps be the right reading ; but the Colchester charter, 
resembling the London chsurter of Henry I. in several particulars, 
reads ' communitate.' 

The Exeter description of distraint in reprisal (I. pp. 117-8) is 
specially valuable, and if, as seems probable, the * foreigner ' here was 
an Englishman, the custumal should be dated as older than the 
statute of 1275. If a man owed a debt to a burgess, it was lawful to 

* See Del Vecchio and Casanova, 877. 
Bappreaaglie, p. 61. ^ Dr. Liebermann supplies [aus 

^ Liebermann, Gesetze der A.-S. p. demselben Stanunc] in his translation. 
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distrain others from his * terre ' twice, and then to keep the goods 
as irreplevisable, * if these others are foreigners and hold of one lord, 
and are dwelling in one and the same country.' 

The fifteenth-century custumal of Hereford (I. p. 119) shows 
that * damage ' in foreign parts, and especially in Wales, might fall on 
citizens for the debts and trespasses of their fellows, and while 
measures were arranged to compel the debtor to refund losses incurred 
on his account by his fellow-burgesses, no plan was made for punishing 
the foreigner who inflicted the damage, though the injury was done 
in defiance of the statute law, if this custom comes from after 1275.^ 

We may thus see this procedure in reprisal long maintained in 
the boroughs side by side with the procedure which enabled the 
citizens of one borough to sue those of another borough collectively. 
Just as the feud and private vengeance lingered on side by side with 
more civilised processes, so here, while a wrong remained unremedied, 
every * afl&nis ' of one community was liable to the feud of an * afl&nis ' 
of another community. Beaumanoir, writing of Frenchmen in the 
thirteenth century, declared the feud to be the privilege of gentlemen, 
and unfit for burgesses. The burgesses carried on their feuds by means 
of * distress.* It was easy to avenge oneself upon an individual who 
was a * foreigner ' among ' natives,' and less costly than the formal 
process taken collectively by one community against another. But in 
the long run the ruder process was not advantageous to the larger 
interests of trade, and accordingly borough charters began to be 
granted which forbade the distraint in reprisal.^ These were distri- 
buted so widely that the Statute of Westminster merely enforced what 
had already become the rule of all the greater boroughs, and deprived 
other jurisdictions of a right probably assumed in imitation of the bad 
old borough privilege. 

Already in Henry II.'b modification of the London charter of 
Henry I., there was a reduction of the Londoner's power to take dis- 
tress in reprisal from the foreigner — it might no longer be taken 
without official sanction : 



* "Whether the passage contains a 
description of the law in 1486, or a de- 
scription true only of an earlier time, is 
doubtful. 

* This began in England at the close 
of the twelfth century. A similar clause 
is found in a Beauvais custumal, c. 15 
(1144), ed. Labande. For other French 
charters granting this exemption from 
distraint in reprisal, see Huvelin, 



Marches^ p. 443. Thierry, Hist, du 
Tiers Etat^ Documents inedits, iv. 40. 
Many charters granted by the Scottish 
kings to the monasteries contained this 
exemption as a privilege, reprisal in the 
boroughs being excepted in some cases. 
The instances are brought together in 
Lawrie's Early Scottish Charters^ pp. 
816-7. 
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Henby I. 

Et omnea debitores qui civibus 
debits debent eis reddant vel in 
London* se disrationent quod non 
debent. 

Quod si reddere noluerint neque 
ad disrationandum venire, tunc cives, 
quibus debita sua debent, capiant 
intra civitatem namia sua, vel de 
communitate (?) in qua manet qui 
debitum debet. 

Et si quis thelonium vel consue- 
tudinem a civibus London' ceperit, 
cives London' capiant de burgo vel 
de villa ubi thelonium vel consue- 
tudo capta fuit, quantum homo 
London' pro thelonio dedit et proinde 
de damno ceperit. 



Henry II. 

Et de omnibus debitis suis que 
accommodata fuerint apud London', 
et de vadimoniis ibidem factis, 
placita [sint] apud London*. 



Et si quis in tota Anglia the- 
lonium et consuetudinem ab homi- 
nibus London' ceperit, postquam 
ipse a recto defecerit, vicecomes 
London' namium inde apud London* 
capiat. 



The distress in reprisal under Henry XL's charter had to be taken 
by the sheriff, and could no longer be taken by the citizen ; it could 
only be taken in London, not outside London as formerly, and the 
reprisal was restricted to distresses taken for toll or custom wrong- 
fully exacted from the toll-free men of London. In this form (authority 
sometimes being given to the reeve, or to the sheriff of the county and 
reeve of the borough) the liberty passed to the many towns whose 
charters were modelled on that of London. In 1191 the Londoners 
put the privilege to use, when resisting the toll taken at Bury St. 
Edmund's. According to Jocelin of Brakelond's account (p. 56) they 
threatened either to destroy the abbot's stone houses (in London) or 
to take * contranamium in centuplum.' Keprisal and house destruc- 
tion (see p. xxxv) here appear as alternative executive measures. 

The Westminster Statute had left it still open to creditors to dis- 
train * foreigners * who were not of this realm for the debts of their 
fellows, and this was first stopped by statute 27 Ed. HI. st. 2, c. 17. 
ihis statute left untouched the privilege of certain ancient boroughs ^ 
which allowed the use of a more formal reprisal than the old extra- 
judicial distress, a reprisal resembling the ' droit de marque,' which 
was taken only after the borough court had frequently sought redress 
from the court of the debtor by a * common letter.' ^ 

* Cf. Cal. London Letter Books, G, prisal. Rot Pari, ii. 852, quoted by 

p. 15. In Calais, in 1376, Englishmen Conningham, Industry and Commercer 

from the counties bordering on Wales (1905), p. 282. 
complained of suffering distraint in re- ^ Cf. Cunninghami ibid, p. 802. 
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Just as the right of reprisal and letters of ' marque ' remain in 
international law to strengthen the weakness of the executive, so in 
mercantile law the ' withernam * enabled one town to force another to 
render justice, so far as pressure upon individual members of that 
town, who happened to be at the distrainor's mercy, could influence the 
whole group of which the sufferer of distraint was a member. Aright 
essentially royal in character, since it involved international relations, 
had become burghal in the Cinque Ports, London, and a few other 
ancient boroughs.^ The * withernam ' privilege seems never to have 
been exercised after the seventeenth century.^ 

Willing as the burgesses were to enter upon a course of reprisal 
on * foreigners ' for wrongs done to ' natives,' there were many attempts 
to prevent burgesses from exposing their fellow-burgesses to reprisal, 
or, if the mischief were already done, to force the guilty party to 
redeem the 'nam.' The laws of the Dunssete, as already noticed 
(p. liii), ordered this redemption, and the borough custumals required 
that the court should order replevin or redemption to be made by 
the principal within a certain time, under a heavy penalty. They 
required payment for damages to go to the sufferer of distraint, and 
ordered the contumacious principal debtor to be ejected from the 
community ; his house was closed and he was treated as one unpro- 
tected by the borough peace. The Hereford custom (I. p. 119) required 
that his land or goods be sold or his body imprisoned, or sent as a 
hostage to the place where distress was taken. But if justice had been 
refused at Hereford, and the reprisal arose from this reason, then 
each burgess must take his chance, and could not recover from the 
principal. It is unfortunate that the only form in which we have the 
Hereford custumal makes it difficult to date this passage with any 
kind of precision. It seems to represent a rule which may have 
already been a thing of the past when this passage was written in the 
time of Hugh Suarde, burgess of Denbigh.' 

To prevent the dangers of reprisal, some communities preferred to 



^ A close parallel to the Cinque Ports 
withernam after the sending of common 
letters is found at Aries, c. 18, 1198- 
1202 (ed. Giraud). The use of reprisal 
in the Italian cities is fully discussed in 
Del Vecchio and Casanova, Rappreaaglie 
(1894). The sending of these common 
letters before proceeding to reprisal was 
the Yarmouth usage in 27 £d. I. Blome- 
field, Norfolh, xi. 844. 

^ The London * withernam ' appears 
in 1681, the Present State of London 



(De Laine), but not in Bohun*s Privi- 
legia in the eighteenth century. Lyon 
(Dover, i. 240) says that the last men- 
tion at the Cinque Ports is in 1669. In 
1575 the Lieutenant of the Tower ar- 
rested London citizens in * withernam * 
because the Aldermen had arrested a 
minister of the Tower; this arrest in 
reprisal was declared illegal, Loseley 
MS8, p. 498. See also Eemembrancia, 
pp. 439, 446. 

' See Vol. I. p. xxxii. 
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make the debt that was owed to a foreigner a charge on the whole 
community * rather than that it should go unpaid (I. p. 126 sq.). The 
community claimed to be refunded by the debtor in double the 
amount, and, if need were,* enforced the claim by taking the lands of 
the debtor. If the burgess denied the debt, then the borough court 
determined what proof he must bring. 

A curious Northampton rule of the thirteenth century (I. p. 209) 
forbade a burgess to give credit, at fair-time or otherwise, to a knight 
or any other, who owed money already to a burgess. This probably 
applied only to loans to * foreigners.' The punishment for so doing 
was that the second creditor had to pay the first creditor's debt and a 
heavy fine besides ; but the rule held only if the original creditor could 
prove by witness that he warned the second creditor. A law of this 
kind serves to show how much difficulty the borough court found in 
issuing process for the recovery of foreign debt, without incurring the 
risks of reprisal. The giving of credit, which might involve the whole 
community in dangers arising from the effort to recover, was a thing 
to be discouraged.^ 

Foreign Attachment. — The London creditor's right to * attach ' debts 
which were due to his debtor, and to use these as part of the debtor's 
assets, resembles the ancient royal right, which was not the right of 
ordinary men, to distrain the debtor of the King's debtor. Abroad a 
tenant might be distrained by his lord's creditor to the extent of a 
year's rent,* but we do not meet this rule in England, where there 
was, for the unprivileged subject, so far as we know, no right like that 
which the * Dialogus de Scaccario,' II. xv., ascribes to the King, a right 
to treat sums which were due from others to his debtor as part of that 
debtor's assets. The right resembles the French * saisie- arret,' by 
which under the decree of a court a creditor could prevent his debtor 
from receiving payment from others to the prejudice of the creditor's 
rights.^ It has parallels also in Scottish and American law. In 
London, and the towns that followed the London custom, a right which 



^ That communal compensation for 
injury was not imknown appears from 
the curious Godmanchester rule (1324). 
II. p. 40, which orders each to bear his 
own burden in the loss of animals by 
theft. The poorer Londoners com- 
plained in 1275 that they w^ere tallaged 
to pay the losses suffered by certain 
merchants probably under the system of 
reprisal. Hundred Bolls, i. p. 403. 

^ Cf. with the English cases, Bal- 
asque, Bayonne, i. 333, cap. 104, §l-§3. 



» The Hereford court (I. p. 209) con- 
sidered itself authorised to deal as it 
thought fit with habitual borrowers and 
with habitual lenders. 

"* Meibom, p. 62; Wilda in Zschr. 
/. deut, B, i. 226. In London the 
tenants' rent could be attached under 
the custom ; the rents were paid into 
the court. Pleas and Mem. Boll. A. 9, 
m. 4 dors. 

^ Brissaud, p. 1492. 
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had been exercised by the King's ofGicers on behalf of the King's debt 
passed on, it would seem, to the burgesses as a process for the recovery 
of private debt.^ The attachment compelled the appearance of the 
debtor's debtor, and his obedience to the court. If he could disprove 
his liability within year and day, the amount taken was returned. 

Restrictions on Distress. — The rules of the custumals (I. pp. 129- 
131) on the subject of many details of the process of distress, when 
directed against a burgess, resemble those of the common law : for 
instance, on the subject of hours, places, and the classes of goods 
exempt. The burgesses were reluctant to admit the taking of distraint 
within the house, except under circumstances of an aggravated kind, 
which robbed the house of its sacred peace, and rendered the occupant, 
temporarily at least, unworthy of full privilege. All the possibilities 
of outdoor distress had to be exhausted before distress was taken 
within doors. Within doors distraint had to be made in the hall first, 
and never in the private chamber if there were goods in the hall. 
The Serjeant who entered the private chamber might be * taken and 
well beaten,' and he would have no action for assault, according to the 
Dublin rule (I. p. 104). For royal debt, and for debt to the commu- 
nity, distraint might be made at night, as also in all cases of distraint 
in execution after judgment (p. 107). 

Distraint by Bailed Goods. — As distress was the chief method of 
redress in all cases of neglect of summons, the burgesses had the 
same interest as the country people in maintaining the right to dis- 
train on bailed goods, a distraint allowable under common law. But 
in commercial communities there were interests which might be strong 
enough to secure protection from this form of distress, and accordingly 
we find that for one reason or another certain exceptions were made. 
Thus in the Scottish burghs (I. p. 112) there was a rule in restraint 
of this form of distress which may have been due either to the fear 
of distress in reprisal or the desire to encourage the bringing of goods 
to market. The Scottish burgess might distrain a foreigner, who 
hired a stall in the market and was but partly enfranchised, only by 
goods that were his own. The Northampton and tbe Pontefract rules 
(I. pp. 147-8) protect the goods which one burgess has bailed to 
another burgess, not by forbidding their distraint, but by ordering the 
bailee to replevy such goods. If he failed to do so, the reeve was to 
replevy for the injured bailor, and the bailee was either to be attached 

^ Much has been written on ihe later Foreign Attachment {1S61) ; cf. Mayor 
history of this custom. Cf. Brandon, of London v. Cox, Law Eep. 2 House of 
Treatise upon tlie Customary Law of Lords^ 289 (1867). 
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by his body (as at Northampton), or was to be distrained by his own 
goods (as at Pontefract). If the burgess had bailed goods to a 
foreigner, the burgess would have to take the risk, but between 
burgesses another rule prevailed. Again, another system was estab- 
lished in some towns to meet the case of the trader who had bailed 
goods to poor craftsmen, in order that work might be done upon them. 
The borough court showed unwillingness to let the capitalist's goods 
be taken for the debts of the poor craftsman. At London in the 
twelfth, and at Ipswich in the thirteenth century, certain sorts of 
goods might not be taken as distress or accepted as gage, where there 
was a reasonable certainty that these goods were bailed to the crafts- 
man in order that he might work upon them. The London burgess 
(I. p. 148) might distrain by some sorts of bailed goods for rent arrear, 
but not by goods lying in fullers', dyers', or dubbers' (cloth-dressers') 
houses awaiting the processes of fulling, dyeing, and dubbing. 
These, it might be taken as certain, were not the property of the 
workmen, and must not be taken for the workmen's debts. The 
principle, to which this rule was an exception, that bailed goods as 
such are not exempt from distress, is expressed in a French phrase, 

* E cil le demande la u il le comanda,' which may represent the well- 
known proverb * Wo du deinen Glauben gelassen hast, musst du ihn 
suchen,' agreeing with the doctrine *Hand muss Hand wahren,' 

* Mobilia non habent sequelam.' If a bailee had been distrained by 
bailed goods, the bailor could sue only the bailee. The opposite rule 
is expressed in the proverb * La ou quelqu'un trouve son bien, il le 
reclame.' 

Bailed goods in a felon's keeping were safe from forfeiture in some 
royal boroughs (I. p. 71), and, as noted above (p. xli), some charters 
protected a master's goods from forfeiture for the misdeeds of a 
servant in whose keeping they were found. In a Kilkenny ordinance 
of 1504 (I. p. 150) ofl&cial distraint by bailed goods was forbidden. 

Distraint by the Tenement. — The boroughs found in the sale of 
distress after year and day a ready means of execution as far as goods 
were concerned, when dealing with a contumacious person who 
refused to come to court. In the same quarter we might expect to 
meet a sale of land in execution for debt, setting the pattern followed 
by the Statute of Acton Burnell (1283), which first gave the creditor 
power to treat the debtor's devisable burgage in the same way as 
movable property. 

The Scottish burghs knew an execution against land for debt, as 
appears from the Leges Quatuor Burgorum (I. p. 193), about the 
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uiiddU: of the thirteenth century, and perhaps from earlier times. Of 
th^j KrigliHli boroughB we know that, when roused to extreme measures, 
i\i(:y could use a very vigorous process in execution, expulsion from 
Uii5 fninchiHc?, destruction of the house. Could they resort to no more 
Vihhuuiut ineaHure against the debtor than ' distraint by the tenement,' 
Hu: only trusaHure sanctioned by the common law before the Edwardian 
hiidnUiH? In favour of the possibility of an execution we have but 
fttih Kiif^linh text to offer, and it is a text of very uncertain date. 

That pUHHagu in the fifteenth-century Hereford custumal (I. p. 119) 
to whicJi wo hav(^ already referred, as containing signs that it came 
originally from an earlier time (pp. liv, Ivi), reports that there, in 
ilmtiH \nXHi, a Halt) of the tenement had been ordered by the court 
Hhi^ij thi< debt waH duo to a foreigner : that is to say, when the debt 
waH a Hoiii'oe of danger to the whole community as a possible cause 
of reprisal. T\w ntatement, as we have noticed above, seems to 
refer In a tinuj lajfore tlie first Statute of Westminster (1275J which 
aholir^hed IhiM forn) of distraint among Englishmen. That the ar- 
raiiHeiiuMil wan made niHKMally to suit the case of the foreign creditor 
JH iirohalily a nlgnilleaut point. The foreigner could not render effec- 
(iVM ill lltireford that occupation in distraint which in other cases 
wan adiiillltui ivH a means to work off debt. The general silence of 
Um> earl,v euiilonirt on the subject of sale of the tenement forbids us, 
Imwever, lo huppose that this course was usual in the boroughs of 
Mii|<laml. They set^m to Inive followed the example of the common 
law ill IreivlliiH thi^ dehtor*8 land as distrainable but not saleable 
III the (lityH before I2HM; an examination of the borough court rolls 
iiiIhIiI lell more of this matter. 

Tlie ftireex ot feudalism seem to have removed from early English 
eoiiiiunu law all tendency to apply the * missio in bannum regis ' to the 
iienver.v of the tlebt by a sale of the debtor's tenement. TheFrankish 
eiinhlt»r liy the close of the eighth century was making use of this 
weiipnii, The debtor, who contumaciously withheld payment from the 
KliiK, I HpoMitd hisland to sequestration and ultimate confiscation. Other 
eieditiMM \>ere privile^'eil to use the royal process, and by grace of the 
liiitt vveie alliiwed to rtHH)ver their debts from the proceeds of the land 
wliU'li uaH iuiullHeated,^ If there were any process analogous to this 
|*'ruiiKihh pnuesti, used in England, against the King's debtor, it has 
itut ){)i i'.iiiuo to light. The Leges Henrici Primi, 52. 1, observe that 
|ni r.Niitiimaey there was a • forisfactura regis,' which might involve 
lite laud, but uvea so that brings us only one stage of the way, 

* Uruuuur, DJiM, ii. 468 sqq. 
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dealing rather with those who will not than with those who cannot 
obey. Certain passages in the ' Dialogus de Scaccario ' (II. xiii.), though 
limited in their scope solely to the question of the sheriff's account to 
the Exchequer, suggest that the sheriff was not authorised or required 
to take measures against the debtor's land, except in the case of the 
burgess, who was to be distrained by his tenement if chattels could 
not be found. The lands were to be confiscated and let out to others, 
that thus the King might be paid (* infiscet et penes alios collocet '). If, 
owing to fellow-feeling in the borough, no one could be found to take 
the house, the sheriff was to till the ground and bar up the house. 
There was no sale/ but a royal detention which lasted till the offender 
satisfied the debt. On satisfaction * those things which were his ' (the 
debtor's) were restored. Such power as the King had against his 
burgess debtors, the burgesses used against each other. The law that 
no man may distrain in the fee of another ^ rendered even this limited 
right an important one ; the burgess creditor who distrained by the 
tenement was not necessarily the landlord.' The borough court could 
admit the burgess to a process something like that of the royal 
' extent,' which, while giving to the creditor only the annual proceeds 
of the land, might, and was sometimes intended to, reduce the debtor 
to beggary.^ In the borough it is made abundantly clear that the 
burgage was a * gage ' for the performance of a burgess's duties, and 
that in the event of non-performance the borough court could lay 
hands upon it. The burgess was dispensed fi'om giving pledges 
because his tenement was his gage (I. pp. 53, 154). He was made 
justiciable by his tenement (I. p. 98, II. p. 40 &c.). At Montgomery 
(1486, I. p. 106) it is observed that * their tenements will answer for 
the sums in which they are condemned, and for all executions, arrear- 
ages and amercements whatsoever.' At Grimsby in 1259 (I. p. 126), 
if a burgess's debt had been paid from the common purse (to release 
the community from risk of distraint in reprisal), the tenement was 
taken into the King's hand (the bailiff of the borough acting for the 
King), and held until 'there is taken therefrom up to the value of 
double the said debt,' and then the tenement was to be restored to the 
debtor. In such a case the land, held as it were in gage, * amortized ' 
the debt in the manner of the ' vifgage.' * 

^ The Oxford edition (p. 230) suggests it had returned to the owner*s fee (I. 

that there was a sale, but the text does p. 88). 
not warrant this conclusion. * The extent was ordered to be made 

'^ Leges Henrici, 51, 3 ; Statute of * ita quod compellatur mendicare ' in 

Marlborough, c. 15. the Close Roll of 1231, p. 4. 

^ The Exeter burgess could take in ^ This liquidation out of the issues 

distraint the beast damage feasant after was contemplated by the Statute of 
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In the Scottish burghs, as in some Continental towns,' there was 
no hesitation in selling the burgage as the ultimate distress for debt 
(I. p. 193). The debtor's land could be sold by the creditor after year 
and day had been allowed for redemption by the debtor or by his 
kindred. The creditor sold ' as best he might,' and from the price he 
deducted his due, giving the debtor the surplus. No reservation was 
made to provide sustenance for the debtor or his family, as was 
eventually to be the rule in England. 

Bent Arrear. — The peculiar ceremonies which, in some ancient 
boroughs, attached to the proceedings for the landlord's recovery of 
the land when rent was in arrear, lend support to the idea that the 
executive authority exercised by the burgesses was royal authority. 
The plan followed in some boroughs of ancient origin is in close 
analogy with that royal sequestration, with a period for replevin, 
familiar enough in connection with the enforcement of the writ of right 
and writs of entry. In the recovery of land for rent arrear there are 
in the burghal proceedings traces of the exercise of the royal foreban 
or sequestration for a term of year and day, pending satisfaction, 
which seems to be also the source whence were derived the borough 
rules on the sale of gage and distress. For this reason we may be 
allowed to detach the discussion of this subject from the general 
theme of land tenure and seignorial relations and to introduce it in 
connection with the borough processes, administrative and executive. 
The process which enabled the landlord to obtain the recovery of the 
land by means of what was known as the ' stakement ' (I. pp. 301-2, 
806-11) bears a striking resemblance to the Frankish * Fronung,' 
which, from a ravage once sacrificial (* fron'=holy), is believed to 
have been reduced to a royal sequestration.* The mark of the 
* Fronung,' when ravage no longer took place, was a bunch of straw 
tied to a stake (' wifa'), and it is very probable that the stake which 
in the Cinque Ports was used to mark the tenement whose seisin was 
in question was not without a bunch of straw at the top, such as 



Merchants, 1285 ; so also at Lille 
^Roisin, p. 48), and at Bayonne (circ. 
1275) (Balasqiie, p. 331) ; if there were 
no land to distrain on, the debtor was 
to be expelled from Bayonne. At Rouen 
the mayor gave the debtor's house to the 
creditor, and the creditor took it in dis- 
charge of the debt ; if later on the debtor 
had chattels, the mayor could cause 
them to be seized and paid to the cre- 
ditor. It is not clear whether the house 
is held as a gage or whether a case is 



considered in which it was not equal in 
value to the debt. Giry, c. 39. 

^ Numerous examples are cited from 
Continental sources in Mitchell, Law 
Mer chanty p. 119. 

^ Brunner, D.R.G. ii. 457-60. That 
the Kin^ should perform the sacred 
rites of the ' Fronung ' is in accordance 
with that theory of the origin of his func- 
tions which Dr. J. G. Frazer has ad- 
vanced in his Early History of the 
Kingship, 
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workmen still fasten to a rod in the middle of the street to signify 
that the road is being mended. The * lignum in altum porrectum/ 
the * wifa,' the French ' brandon,' marked the fact that the land lay 
under a kind of arrest, a ' saisie/ a ban.^ During year and day, the 
term of the ' foreban,' opportunity was given for the breaker of the 
peace to return to the peace, by presenting himself in court to answer 
for his debt or other oflFence. 

The Winchester rule (I. p. 801-2) makes it clear that the stake 
marks a royal sequestration, lasting for year and day if the tenant 
during that term makes no satisfaction. Here the stake was set up 
by order of the court, and not until the landlord had despoiled his own 
tenement by taking the doors and windows in distraint. In the 
Scottish burghs and at Exeter the landlord was called upon to make 
what may be regarded as a symbolic ravage ; the removal of doors 
and windows, as the Scottish custumal observes, injured the landlord's 
property, and accordingly it was decided that it would suffice if at set 
terms he took a stone or sod, which testified to the number of times 
he had vainly made his claim. 

Before discussing the numerous varieties of process for the land- 
lord's recovery of the land, if rent were in arrear, it will be well to 
consider for a moment the position of the landlord under the common 
law before 1278, when the writ * Cessavit per biennium ' (Statute of 
Gloucester, c. 4) gave him recovery under certain conditions. Out- 
side the boroughs the landlords had lost powers which they once 
enjoyed. The withholding of rent and service was probably at one 
time a cause of forfeiture, for it was a breach of the sacred feudal 
obligations ; ^ but for sanction of this forfeiture the feudal lords had 
relied upon their manor courts, not upon the King's court. The 
time came when the law of the King's courts was so constructed as 
to leave the lords very helpless in their own courts ; ' and on the 
other hand, if they went to the King's court for a remedy they found 
only one which was cumbrous and tedious, a writ for services with- 
held ; this could only be used when the tenant denied that the service 
claimed was due from the tenement. If the tenant merely made 
default, the landlord had no remedy in the King's court, though of 
course he might distrain. In 1278 the Statute of Gloucester, c. 4, 
gave the much-needed reform, in the shape of a writ known as 
' Cessavit per biennium,' giving recovery in demesne after rent had 



^ Blackstone, iii. 280, notes that it dant's grounds in token of summons in 

■ • » E.E.L. ' 

835 ; ii. 126. 



' L>ia,ch.siouGn 111. ^ou, noies inai ii* aant a grounai 
was sometimes customary in his day to a real action. * H,E,L. ii. 125. 

erect a white stick or wand on the defen- ' E.E.L, i. 



Ixiv INTRODUCTION 

been in arrear for two years. Professor Maitland says of this innova- 
tion ' it is one of the very few English actions which we can trace 
directly to a foreign model,* ^ and, in agreement with Blackstone,^ 
he traces it through the Decretals back to the law of Jastinian 
for the emphyteutic tenures. There are, however, two features 
in the process of the ' cessavit ' for which the Roman law offers no 
analogy. 

In the form in which the * cessavit ' action first appears (Glouc. 
c. 4), stress is laid on the point that the land must have lain ' fresh ' 
for two years, and the absence of distrainable goods is required also 
in the amended law, Westm. II. c. 21. The law of Justinian (Cod. 4, 
66, 2) and the canon law (c. 4, X. 3, 18) made no such requirement ; 
it sufficed that the rent was in arrear for the necessary number of 
terms. Again, the Boman law gave ejectment on mere lapse of time ; 
no legal process was necessary : but under the statute judgment was 
necessary and opportunity was given to the tenant to satisfy at any 
moment up to the judgment. Now the features in which the Boman 
law and the English statute disagree are those in which the English 
statute agrees with certain borough customs, notably those of Win- 
chester and the Cinque Ports, which bear traces of antiquity. Here it 
was necessary for the lands to lie * fresh ' for a year before the stake 
was erected. From the time of the erection of the stake to the re- 
covery by judgment of the borough court another year was to run, 
and up to the time of the judgment the defaulting tenant could recover 
by paying his arrears. Not till the end of the first year, when harvest 
was over and gone, and the tenant had brought nothing distrainable 
on to the ground, had he shown a contumacy which required royal 
intervention. The second year was the year of sequestration, the 
year of the ' missio in bannum,' which gave the tenant the last oppor- 
tunity to make his peace."* A remedy which the landlords had enjoyed 
in some royal boroughs supplied very possibly the pattern for the 
remedy given by the * cessavit ' to all landlords. The * cessavit ' was 
not under the Statute of Gloucester a means to recover the land in 
demesne for every species of cesser, but only for cesser when the rent 
was worth a quarter of the value of the land, in fact for the recovery 
of rack-rents such as were paid in the towns. The ' Cessavit per 
biennium ' would not suit the case of the nominal rent or the small 
rent of the ordinary agricultural holding, which consisted of strips in 



' H.EJj, i. 334. « Blackstone, iii. 232. 

^ At Dover (I. p. 808) the date of this staking was entered in a register. 
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the open fields lying ' fresh ' for a period of even six years under the 
rules of agriculture in some parts of the country.^ 

In conclusion we may notice that sometimes in the boroughs the 
proceedings were prolonged over a period of three years, the ' stake- 
men t ' being first made when rent had been in arrear for two years. 
This was so at Eomney (I. p. 311), where the form of the writ of 
stakement is given in a fifteenth-century MS. of the custumal. It 
runs: 

J. P. baUivus villa de Romene et Jurati dicte villa subballivo ajusdem 
villa salutam. A. B. da C. patiit unam placaam tarra cum partinanciis sibl 
astakyari, jacantem in tali loco, ao quod pradicta placea tarre ab ipso tanta 
est per servicium tot danariorum radditus et firma, at ad eum raverti debet, 
juxta consuatudinam, eo quod pradicta placea tarre cum pertinenciis a 
predicto redditu jam cessavit per biannium ut dicit. Quare tibi precipimus 
quod si pradictus A. da B. fecarit te sacurum da clamio suo prosequendo, tunc 
predictam placaam tarre cum suis pertinenciis capias in manus domini per 
astakiamentum, et de eo quod feceris in premissis nobis certificas ad 
proximum hundradum tenendum apud Romene post datum presancium. 
Datum ut supra sub sigillo, die et anno etc. 

The well-kiiown * gavelet ' action of London may be regarded ^ as 
another form of the ' stakement.' A variation on the London pro- 
cedure appears at Exeter under the name of * gavelack,' and also at 
Ipswich, without any old English name. In London, Exeter, and 
Ipswich, the principal diflference from the ' stakement ' was that the 
demandant was put in occupation of the tenement during the period 
for replevin or satisfaction which was allowed to the tenant. This 
finds its counterpart in the law of the Scottish burghs (I. p. 193), 
which gave to the creditor occupation for year and day before the sale 
of land in discharge of debt of any kind, the year and day giving the 
debtor's kin time to redeem the debt. In both cases there was a 
taking of the land in gage, as a form of security : there was a poinding 
of the ground which resembled the distraint on movables, in that the 
usufruct did not go to reduce the debt. That these early forms of 
the taking of land in gage, whether to secure recovery in demesne or 
the recovery of a debt, are of importance in the history of the develop- 
ment of the mortgage is well known ; ^ but we may here call attention 

^ See Y. B, 8 Ed. II. (Selden Soc), gavelet, the fine, will be treated below, 

p. 111-2, showing that land might lie p. Ixvi-vii. 

* fresh * for six years under the course of * Brunner, Orundriss, pp. 196-7 ; 

agriculture. [i Hazeltine, The Gage of Land, Harv, 

' One importantfpeculiarity of the Law Bev. xvii., xviii. 
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to the faet that the lioroagh customs give some illastrations of the 
working of various systems for dealing with the gage of land, 
inchiding the gage of hind voluntarily given (I. pp. 288-290). 

In contrast to the rules which led to loss of tenement in case of 
cesser stands the |>eculiar Northampton rule (I. p. 30G), which retiuires 
some examination. Tiie rule was probably in the custumal of 1341, 
but it is not in the earlier versions. Here there was, in the tifti*entb 
century, pn>t4K!tion from a final loss of tenement. The defaulter 
could recover, and his heir could recover, at any time on payment of 
the arrears and of the landlord's reasonable ex|>enses on the upkeep 
of the tenement. The landlord was allowed to let the tenement to 
another pending satisfaction (having already waited year and day)» 
but the court, which had given him leave to do this, could call u|K>n 
him to give it up to the original tenant, or his heir, apparently without 
limit of time. As the whole matter was placed in the bands of the 
court, it is |>os8ible that there was in practice a term set to the tenant's 
liberty, similar to the limit of the * cessavit.* This is plainly hinted 
in the passages of the Northampton custumal (I. p. 29-1) which tell of 
the i>ossibility of a fraudulent disherison resulting from the landlord's 
neglect to give warning to the tenant by distraining. Warning he 
was called uinm to give, even, we may supi>ose, on the waste tenement, 
by some formality which gave the tenant, and the public, notice that 
the time for satisfaction was about to run out. 

The Dublin rule (I. p. 818) forbidding the Uuidlord to refuse his 
rent, except in court, seems directed against the possibility of a 
fraudulent claim to the land as being in arrcar for rent» a possibility 
anticii>ated by the law of Justinian (Cod. 4, 66, 2). There most be, 
it apiK*ars, a formal renunciation and an enrolment. 

From these facts it ap|>ears that, with the single exception of 
the passage in a Ute Northampton custumal, the usual intention 
of the borough rules was not to protect the tenant from loss of 
his tenement, but to subject him to loss of his tenement within 
a given term. Possibly the term of the King's ' ban * may once 
have allowed the burgess a more liberal term than was allowed to 
other tenants in the days of forfeiture for rent arrear» but in later 
times, until the * cessavit * brought the laws of the realm into 
harmony with the liorough rules, the burgess was dealt with more 
severely than any ordinary tenant. 

Finn for Rent Arrear. — A further proof of the severity of the law 
under which burgage rents were exacted is given by the ancient rules 
for lining burgesses if they were a single day late in paying ' gafot.* 
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If a Londoner did not pay his gafol on the right day, in order to 
recover his tenement, he had to pay an after-geld equal in amount to 
the gafol, and, besides this, a penalty of 100^., the amount of his 
wergild. It might be better for him to leave the tenement lying 
* fresh ' and forfeit his chance of recovery. The Kentish ' gafol ' was 
to be paid punctually on yet severer terms. Rules which were per- 
haps military in their first intention ^ came afterwards to be used for 
private purposes, and we may meet on ecclesiastical and other estates, 
as well as on estates owing castleguard, dues which doubled in amount 
for every day they were in arrear. 

In comparison with this progressive rise, the fine at Chester of 
10«. (probably 10-fold), the 9-fold penalty of gavelkind, and the 
11-fold penalty taken by the Bishop of Worcester for church-rent in 
arrear,* were merciful. The various forms of penalty intended to 
secure punctual payment,^ could be used by the officers of the borough 
to enforce the royal claims, and when the borough was let to farm 
the old method continued to be used against defaulters. That method 
passed eventually to the burgesses when they in their turn became 
landlords. 

The necessities of the King's farm, which had led to severe ruleb 
for the exaction of rent, prevailed also to cancel the privileges of 
burgesses in the matter of distress. The burgesses, probably of their 
own accord, made the King's farm an exception to their usual law, 
fearing the consequences to the whole borough if the composition 
were not fully paid (I. p. 103). 



3. Contract. 

Perhaps the best introduction to the peculiarities of the borough 
law on mercantile contract is afforded by the customs dealing with 
the burgesses' right to go shares in the bargain which anyone of their 
community made with a foreigner for the purchase of goods. These 
rules show the public control of the sale of goods brought into the 
town-markets, and the necessity for an official cognisance of the 
contract made between a native and a foreign merchant. Materials 
for the study of this curious institution have never been brought 

^ See the appendix on the snrsise of o. 60 — a fine of 6a, ; at Salon (Giraud, 

rent. p. 256), a 8-fold penalty and 1-fold to 

' D. £. i. f. 174 ; H,E»L, ii. 269. the community ; at Aries (Giraud, c. 

Such fines were common in the X85), 2-fold arrears and a 5«. penalty to 

Continental boroughs, e.^. at Bergerao, the community. 

d2 
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together in any large number from the scattered sources where they 
may be found, and for this reason it will be desirable to go into the 
subject in some detail. 

Sharing in Bargains, — The man who suffered distraint on behalf 
of a member of his community for whom he had never stood pledge, and 
in whose fate he took no private interest, experienced the unpleasant 
side of mediaeval communal life. The risks he incurred were due to his 
boldness in quitting the bounds of his own community. At home he 
would have been safe, surrounded by the men of his own fellowship, 
who could not distrain at haphazard. At home the principle of 
fellowship did not show its unfavourable side. To remain in the 
immediate neighbourhood of the kindred was the only way to obtain 
the full advantage of the kin-bond, and the same was true of the 
borough community, in which * vicini ' and ' amici ' were united by 
a bond of common hostility to those outside their fellowship. One 
of the chief of these advantages was the right to go shares in «ll 
favourable opportunities for trading. 

The origin of the privilege of going shares in bargains made by Sr 
member of the community has never been inquired into. Some of the 
evidence suggests that it belonged in the first instance to all members 
of the burghal community, and that the object of it was to give all 
these franchised persons an equal chance of buying when outsiders 
entered the borough bringing goods for sale.* 

It seems permissible to see in the rules relating to the sale of 
victuals the earliest form of the system of lot. When in the later 
texts it is stated that certain forms of the privilege were restricted to 
certain groups of enfranchised persons, there was still a general right 
of * lot ' in food, shared by all householders of the borough. The 
earliest markets were presumably markets for the distribution of 
victuals for household consumption, and hence it may be argued that 
it is a later development of the rule of ' lot ' which restricted the 
privilege, as regards wholesale buying for the purpose of re-sale, to 
members of the trading community organised as a merchant gild, and 



^ The only diflQculty which suggests 
itself is the fact that the *lot* was 
accepted as a custom in fairs, and we 
£uid also that strangers could share in 
the boroughs (e,g. Montpellier, 1205) in 
bargains which burgesses had rejected. 
The custom in fairs confined the right 
to share to those present at the making 
of the bargain, of whatever community 
they might be. It does not contain, like 
the borough rule, the fellowship principle, 



but seems rather due to the necessity- 
of preventing disputes where many 
would-be buyers are present. It is not 
impossible that the rule should enter the- 
code of a fair in imitation of the borough 
rule, but of its relative antiquity in fair 
and borough we are not informed. That 
strangers should share what the bur- 
gesses refused, as at Montpellier, may 
with more certainty be regarded as imi- 
tative custom. 
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a still toter development when we find the privilege of sharing the 
option of first purchase in certain coiomodities confined to members 
of particular trades. Originally we take it that the burgess's ' lot/ or 
right to share, was the proper accompaniment of the ' scot,' or duty 
of payment to common charges. * Ou il n'y a pas communaute, il n'y a 
pas partage.' ' Wo keine Gemeinschaft ist, da ist auch keine Theilung.' 
Our earliest evidence comes from St. Omer in the twelfth century.^ 
It shows the privilege confined to the merchant gild, with one impor- 
tant and, as we think, significant exception, the purchase of victuals. 
At St. Omer, admission to the merchant gild gave power to a merchant 
to buy at the price which anyone not a member of the gild 
had set on goods which he intended to buy. Thus the merchant 
gildsman had an option of first purchase, as against the stranger to 
the gild. In the next clause it is ruled that if any gildsman had 
agreed to a price for the purchase of goods, other than victual, and of 
the value of five ' gros sous ' and upwards, other gildsmen who 
* supervened ' could claim to go shares in the merchandise at that 
price. The saving clause concerning victual goes to prove that mem- 
bership of the merchant gild was not necessary in this case, and that 
all inhabitants had their * lot ' here, as was commonly the rule. The 
merchant gildsmen's rule was intended to secure equal opportunity 
for sharing in wholesale purchases of raw material and materials for 
trade, not for household consumption. 

The Montpellier rule of 1205 ^ clears up some of the difficulties of 
the St. Omer account. The right to share here belonged to those 
present at the making of the bargain, and a distinction is carefully 
drawn to show that there was no claim to share in retail purchases, 
made for the use of a man's household for consumption and not for 
re-sale,* 

The custumal of Bergerac* describes the burgesses' 'lot' in 



* Fagniez, Documents, i. 105. * Si 
quia gUdam non habens aliquam 
waram . . . taxaverit, et aliquis gildam 
habens supervenerit, eo volente in mer- 
cato illo porcionem habere, mercator 
quod ipse taxaverat emet. Si quis vero 
gildam habens mercatum aliqaod non 
ad Yictmn pertinens, valens v. gr. s. et 
supra, taxaverit, et alius gildam habens 
supervenerit, si voluerit, in mercato illo 
porcionem habebit, quod si forte taxator 
supervenienti porcionem contradixerit 
et coram decano testimonio duorum de 
gilda convinoi poterit quod .porcionem 
contradixerit, ii. s. emendabit.' In 



Moyen-Age, 1905, p. 85, Vander Linden 
suggests the reading, * eo volente in 
mercato illo portionem habere,' which 
we adopt. 

* Fagniez, Documents, i. 113. 

^ So also Abbeville, Monuments 
inddits, Tiers Etat^ p. 211, quoted by 
Fagniez, J^tudes, p. 113. 

* Bergerac custumal (1367), Cout^ 
gin. iv. 1005, § 107. At Carcassonne 
(Giraud, i. 71, § 118) the rule was * si 
aliquis in C. aliquem mercatum fecerit 
et alii homines C. habitatores presentes 
in domo vel in loco ubi illud mercatum 
factmu fuerit, si tunc dixerit se velle ibi 
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yictnals which they wished to buy for their own consumptioii. When 
bargains were made in the market or shambles by any regraters of 
victuals, the burgesses present could claim part for the needs of their 
household, each paying an aliquot share of the price. 

At Geneva in 1887,^ butchers and victuallers, buying for re-sale, had 
to allow burgesses to claim shares on a similar principle, and here a 
satisfaction was allowed for the original buyer's trouble, though the 
sum was not fixed. In some cases the amount of profit allowed to 
the first buyer, who acted as a middleman, was fixed, as for instance 
at Berwick (II. p. 172). The burgesses seemingly did not always have 
to be present in order to claim the household share ; in similar English 
rules that is made clear. In London in the fourteenth century 
the wardens of the fishmongers had authority to buy up fish under 
certain conditions, and to distribute it among the fishmongers, 
provided that if any freeman of the city came when such fish was 
being bargained for and wished to have a * portion ' of it for his house- 
hold, he might have it at the price at which he could have bought it 
before the fish was distributed among the fishmongers.' 

Begulations of this sort are closely associated in principle with the 
later legislation of the boroughs which authorised the borough officers 
to buy wholesale and undertake the distribution among the members 
of the community at a fixed price. 

Another group of rules gave a special option of purchase to the 
burgess in whose house the bargain was struck. At Bergerac ' he 
was authorised to claim his ' pars,' and at Dover bis share was half. 
At Torksey he could claim the whole (II. p. 177) ; at Ipswich he could 
claim a quarter ; at Grimsby a third fell to him or to others who had 
opportunity to assist the seller in his negotiation. The help given, in 
making the bargain, by the burgess who acted as ' host,' was the 
ground of his claim to this share. At Grimsby the rule did not extend 
to the purchase of fish from the French and Flemish ; these purchases 
were apparently undertaken by the community in the thirteenth 
century.^ 



habere partem, ille qui mercatmn rece- 
perit tenetnr illis partem dare in illo 
mercato.' Several farther references 
will be fomid in E. Mayer, Deutsche u, 
franz, Verfcutsun^sgesch. iL 288. 

^ MimB, d^ la Soc. d'Eist de OerUve, 
ii. p. 842, § 68 ; Viollet, Communeaj p. 
400. 

* Cal Letter Booh, H, p. 148, of 
which we have been allowed to see the 
sheets. ^ Loo. cit. § 106. 



* The examples of the 'common 
purchase' are for the most part later 
in date, and generally connected with 
times of special scarcity. A mass of re- 
ferences will be found in Gross, Qild 
Merchant, i. 186, and in Eropotldn's 
Mutual Aid, pp. 182-6, where the Con- 
tinental examples are enumerated. E. 
Mayer, Deutsche u, franz, Verfas- 
sungsgesch, ii. 288-9, quotes further 
evidence. 
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In some cases the first to conclude a bargain was given a larger 
share than those who * supervened.' Berwick gave the first buyer a 
quarter of the whole, Cork gave a quarter, and Dublin a sixth. As the 
responsibility for the debt and the trouble of collecting payment lay 
with him,-* he deserved some compensation. At Northampton there 
is indication that the selection of the first buyer was determined by 
drawing lots (II. pp. 169, 170). The point of time, up to which grace 
was allowed to claim ' part,' varied ; in some cases claim was allowed 
until payment had been made,^ or until the bargain was struck by 
hand-clasp or earnest,' or till delivery of the goods,* or till twenty-four 
hours had elapsed after the offer, or till sunset, if the offer was made 
at noon (II. p. 173).^ 

At Grimsby none but burgesses who had alienable burgages could 
share — this partly, perhaps, in order to secure that there should be no 
difficulty in obtaining a gage for payment. 

The custumals generally include a rule to prevent the man who 
claimed ' lot ' from going back on his claim when he had occasion to 
wish to withdraw. He must take it * for profit or for loss.' The 
Cinque Ports made loss of the right to *lot' the penalty for an 
attempt to withdraw. Uncertainty as to the number of partakers 
must have been a difficulty in determining the wisdom of claiming a 
share, in the case at least of the poor man. In this connection we 
may notice that the Cork custumal gives a curious account of a plan 
by which a graduated scale was made for partakers, ' rich,' * medium,' 
and ' poor ' : a scheme seemingly intended to make it possible for 
each class to buy in proportion to its power to pay. The tallage-roll, or 
muster-roll, supplanting the old wergild tariff, was perhaps the most 
accurate known test of class, but the exact working of the scheme is 
left in obscurity. The equal sharing of rich and poor is a point 
constantly accentuated in the later examples of ' lot ' in the common 
purchase made by gilds.^ In some cases rules were laid down to 
secure the announcement of the opportunity to claim a share, and it 
was made possible to send a proxy. At Sandwich freemen did not 



* Fagniez, £tude8t pp. 111-2, and 
Fagniez, Documents, ii. 168. 

^ Bergerac, § 107. 

' Eberstadt, Franzos, Qewerherecht, 
in Schmoller's Forschungen, xvii. 98, 
citing Giry, itahs, de Rov^n, c. 27, and 
Livre de Mitiera de Paris, tit. 78, art. 
21. 

* Fagniez, itudes, p. 112 (Paris). 

^ Two days* grace in purchase of 
(salt) fish at Sonthwold, presumably in 



the case of household purchase only. 

* Gierke, Genossenschaftsrecht, i. 
848, 892, gives full references for in- 
stances of the control of wholesale pur- 
chase of raw material with a view to 
division among the members of the craft 
or gild. Fagniez, J^tudes, pp. 111-2, 
treats of French cases, and Des Marez, 
Organiaation de Travail a Bruxelles^ 
pp. 224-8, of Belgian cases. 
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have to be present, in person or by proxy, in order to claim shares in 
a ' foreigner's ' bargain ; bat the ' foreigner/ on the other hand, had 
this advantage, that he might keep one half of his whole pmrchase for 
himself. 

The manner in which the system of the * lot ' might be abused is 
made clear in the story which comes from Derby in 1830. The 
burgesses were summoned to answer by what warrant they claimed 
liberties which were used to oppress foreigners selling in the town. 
A single member of the merchant gild had been the buyer, and as 
only one buyer appeared, he could fix his own price without competi- 
tion ; none but brethren of the gild might buy, and the gild, it seems, 
arranged to make the bargain through one member, in whose bargain 
the absent members no doubt claimed * part.' The jury gave a verdict 
which showed that it was the custom when hides, wool, or woolfells 
came to the town, for one of the gild to put his foot upon the goods,^ 
and set a price ; and after that no one dared make an offer, neither 
dare the buyer sell to any one not of the society, or at a higher price 
than he had offered.^ 

A special form of the right of partaking in opportunity for trade 
was the * lot ' in freight, which a Torksey rule describes. The rule 
seems to have been intended to give burgesses equal opportunities for 
earning money by undertaking the carriage of goods by water (11. 
p. 177).' 

The manner in which this system of going shares was carried out 
in comparatively modern times by the members of Parisian trading 
companies is well described by Savary.^ Each ' corps de jurande ' 
had articles requiring that foreign merchants should bring the goods 
they had for sale to the hall of the company, there to be inspected 
and also divided among the masters of the trade. If there was 
enough produce to admit of it, division was made into as many 
parcels as there were masters wanting shares, and if not, then into 
as many parcels as the goods would allow. The shares having been 
made and equalised as far as might be, each master who wished to 
share gave a copper token bearing his name, and the tokens were 
put into a sack, whence they were drawn, after shufHing, to the 

^ By way of making claim. Grimm, this costmnal, * sor covenanz et sur 

D, B, A, i. 197. marchez n'a point d*essec. . . . Esseo 

^ Gross, Gild Merc. ii. 52. apelet horn quant home acbatet chose et 

^ There were elaborate rules on the autres clamet en la paumee part.' B, B, 

sharing of ships' freight at Bayonne. of Admiralty fU.S21, 
Fagnioz, Documents, i. 120-1, and ^ Diet, de Commerce (1723), s. v. 

in the Ol^ron custumal. According to lotir. 
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namber of the parcels made. The masters took their shares in the 
order in which their tokens were drawn, and those for whose tokens 
there were no shares went without. If the lots could not be made 
perfectly equal, they were so appraised that the total value of the 
lots came to the total value of the merchandise. 

The cry of ' halves ' or ' lot/ by the would-be sharer, could not be 
cancelled by some earlier cry of the first buyer, such as Scottish 
school-boy law allows to a first finder : * Nae halvers and quarters — 
hale o' my ain, and nane of my neighbour's.' 

Although the system of *lot' was evidently open to fraudulent 
evasion, as the rules for its enforcement bear witness, the difficulties 
which had to be met were not so great as may at first sight appear. 
It has to be borne in mind that the * foreigner ' could not, like the 
burgess, sell privately ; at least he could not do so under sanction of 
law. The goods which the foreigner brought to the borough had to 
be sold in the market-place, or in the hall of the merchant gild, or 
else through the agency of recognised hosts or brokers, who witnessed 
his proceedings officially. The burgess might sell certain commodities 
in his own private house, but the foreigner might not sell in the 
house of a burgess who was not a broker; if he did so, he sold 
illicitly, and such illicit dealing was subject to many risks.^ The 
chief difficulty was not one which arose after the foreigner's goods 
were in the borough, but before they arrived, when there was risk of 
forestalling ; upon the elaborate arrangements made to prevent this 
enough has been said by the students of economic history. 

The market system, which on the one hand made possible the 
continuance of the ' lot ' intended to secure equality of opportunity, 
on the other hand made it easy also for the King or the lords to 
exercise opportunities of first purchase injurious to the rest of the 
community. The King's right of first purchase was probably as old 
as the market system itself, and in the royal charters to gilds of 
fishmongers and others, the retention of the opportunity to buy ' at 
the first price ' was secured.* 

Official Witnesses of Sales. — "When burgesses could in safety make 
private bargains, even with the outsider, the system of ' lot ' could only 
with difficulty be maintained under special trade regulations. The system 
could not prove generally serviceable unless there was some measure 
of publicity in the making of bargains. The amount of publicity 

^ The distinction is clearly brought Letter Booles, G, pp. 158-9. 
out in the St. Omer rules. Fagniez, ^ Herbert, Livery Companies^ ii. 

Documents^ i. 78 ; also in CaL London 120, and below, pp. 166-7. 
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which was required by the various borough customs was not at all 
times and in all places the same. The later customs of lot, for 
instance, in the sales of fish, show that there was an announcement 
made by public cry, to bring the would-be buyers together. In some 
cases the purpose of the rule may have been regarded as suflSciently 
achieved if the witnesses of the bargain alone had the opportunity of 
sharing in it. But behind these divergences in detail there lies the 
fundamental idea that there must be publicity in all dealings with 
' foreigners ' in the borough. Publicity in trade was the corner-stone 
of the mediaeval commercial arrangements for the inspection of goods, 
for securing the foreigner's debt, and for the guarantees of contract. 

The Anglo-Saxon laws on the subject of the necessary guarantees 
of bona fide purchase go far to explain the principles upon which the 
borough rules of bargaining were based. In connection with contract 
the later laws knew three classes of persons with varying degrees 
of responsibility, the warrantor, the heimelborh ^ or pledge of warranty, 
and the witness. The man who, in the event of litigation, could not 
produce the warrantor had to produce the pledges of warranty and 
the witnesses, if he were accused of the possession of stolen goods and 
wished to defend himself on the ground of honest purchase. The 
law of Edgar, IV. 8-6, seems to dispense with the need of a warran- 
tor if official witnesses ^ of purchase, under conditions which prove 
bona fidesy can be produced. The official witnesses did something 
more than testify to the fact of the exchange. It was their duty to 
see that no untrustworthy seller was admitted to the market, or at 
least to take heed that there was no obvious ground of suspicion 
against the unknown seller. The ' foreigner ' who had sold the goods 
and left the place could not be produced as warrantor when required ; 
the official witnesses did not have to take the warrantor's place and 
the duties of the defence, but their testimony cleared the honest 
buyer when he was accused of possessing stolen goods. We may 
perhaps see official witness of this kind as far back as the law of 
Hlotheere and Eadric, 16. 2, which allowed that the testimony of two 
or three * unfacne ceorlas ' would secure, as the oath of the King's 
* wicgerefa ' would also secure, the price of the goods to a Kentish- 
man buying in London ' goods which proved to have been stolen. 

^ On his Danish origin see Steen- must take place ' et ab eis ipse venditor 

strap, iv. 878 sqq, cognoscatur.* Hartmann, Analekten z, 

^ The 86 sworn men of Edgar's law Wirtschaftsgesch. ItalienSf p. 97. 
may be compared with the Italian ^ On the relations of Kent to London 

'judices' of the * Sicardi pactio ' a. 836, in 685-6 see Archceologia, xxxii. 805. 

in whose presence all sales of cattle (Wright's Municijpal Privileges under 
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A long series of Anglo-Saxon laws goes to show that purchase 
in a * port ' and before oflScial witnesses would serve instead of the 
production of the warrantor, so far at all events as to protect 
the buyer from the penalties of theft. The law of Edgar, IV. 3-6, fixed 
the number of these oflBcers, and shows that they were sworn. The 
official witnesses simplified dealings between ' foreigner ' and * native,' 
the justiciables of two several courts, so that in the end proof of 
purchase in open market, or proof of purchase *by daylight,' 
sufficed to defend the buyer accused of possessing stolen goods. An 
oath to the fact that the purchase was made from a man unknown, 
whom the accused could not name, would, even under Henry I.'s severe 
law on false coin, protect the man in possession of bad money who 
could not produce a warrantor, and we find the same oath used in the 
boroughs to meet other charges of a similar nature. To prove legiti- 
mate purchase from a stranger, who could not be found, burgess 
witnesses could be called; as burgesses they were those 'lawful' 
witnesses on whose presence the old English law insisted.^ 

Team, — Before considering the subject of the treatment of honest 
purchase, on which the borough customs have much to say, a pre- 
liminary word is necessary on their treatment of the simpler problem, 
the discovery of the guilty party when no proof was adduced of 
purchase under special conditions, such as purchase in open market. 
The borough rules here were of the usual order. It was the first duty 
of the man who claimed the goods as his property to bring an 
appeal of theft against the man in whose possession he found them. 
In the simplest case the appellee produced bis warrantor, and on 
the warrantor fell the burden of proof. In the Cinque Ports (I. p. 62), 
the warrantor could clear himself by compurgation if he could find 
thirty-six compurgators. Twelve were selected, and the procedure 
was like that of the appeal of homicide. Nothing is said on the subject 
of the warrantor's offer to produce in his turn his warrantor, or of 
limits to this proceeding ; nothing to indicate that a mere restitution 
of goods on the part of the warrantor would suffice to clear him, a rule 
which might be expected.^ At Fordwich ^ the man appealed of theft 



the Anglo-Saxons) ; Keinble, Saxons, first business was to gather together 

ii. 888 ; and Chadwick, A.-S. Institu- some * vicini.' 

tions, pp. 277-8. ^ Brunner, D,R.Q. ii. 603, and 

* The tract De Inventione S. Crucis, notes, 
ed. Stubbs, p. 84, gives an example. ^ Woodrufif, pp. 272-8 : the passage 

Some plate (stolen goods) was about to should have been cited in full in our 

be sold in London : * cum convenis- text, 
set de pretio expositarum mercium,* the 
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who failed to produce a warrantor was not allowed this compurgatory 
oath, except in support of a defence that the goods had been his * per 
totum tempus' ; ^ that is to say, he could bring a defence of ' birth and 
rearing ' (if it were a question of stolen cattle) and get his oath supported 
by the twelve chosen out of his thirty-six. If he could bring neither his 
warrantor nor this defence, he suflfered as a felon, the stolen goods 
being recovered by the claimant, as always in the Cinque Ports. The 
Fordwich rule was more severe than the law of Ine, which allowed a 
merchant to meet with oaths to the value of thirty-six shillings — that 
is to say thirfcy-six hides ^ — a charge of possession of stolen goods, 
which he could not prove to have been bought before good witnesses.^ 
Honest Purchase of Stolen Goods. — In no matter can the efforts of 
the boroughs to cut tracks for themselves through the difficulties of 
practical jurisprudence be more clearly seen than in the treatment 
of the question whether the bona fide purchaser or the man who has 
had his goods stolen shall suffer loss when their claims come into 
conflict. The borough law of bona fide purchase was not the uniform 
international merchant law which was tending to grow up on this 
subject, in protection of the possessor's claim against that of the 
loser of the goods, but a law developing here in one way and there in 
another, according to the circumstances in which the borough was 
placed. Sometimes the borough kept two alternative methods of 
dealing with the subject, one for the burgess, another for the foreigner. 
At an early time, as already noted, proof of purchase before official 
witnesses defended the innocent buyer from suffering himself the 
punishment for theft; but the buyer had to surrender the chattel 
and lose all that he gave for it. This was the law of the Leis 
Willelme, 21, la, and it was the common law in Bracton's day. Its 
main principle, the recovery of goods under a prosecution for larceny, 
from the third hand, and from the hand of one who bought honestly 
in open market, is, we may say, the principle of our own law. The 
law of Bracton's day, which defended the honest buyer from the risk 
of suffering for felony, seemed to some of the mediaeval boroughs, 
especially those in the less civilised part of the country, to concede too 
much. Wherever cattle-raiding and horse-stealing were more than 
ordinarily frequent, there was less inclination to encourage com- 
mercial dealings, and there was a greater eagerness to make the 
production of a warrantor necessary. The Scottish rules allow the 
proof of honest purchase only to the burgess. Apparently the 

^ Woodnifif prints tantum, but the ^ Chadwick, A.-S. Institutions^ 

Claudius MS. has totum, p. 184. ' Ine, 25, § 1. 
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countryman, if caught in the borough with goods of a burgess,, 
would be hanged despite his offer of proof of honest purchase. The 
Scottish burgess swore that he knew not where the door opens or 
shuts of the house of the man from whom he bought ; ^ he swore also 
to purchase in open market and needed the support of twelve neigh- 
bours as compurgators. The Dublin burgess had kindred privileges ;: 
the foreigner here had them also against the burgess. The Dublin 
defendant had to find witnesses of honest purchase, and swear that 
he never was day or night in the company of the seller, and 
knew not where he could be found. Here the foundation of the 
claimant's case is more clearly described than elsewhere. He 
had either to produce twelve compurgators (a * secta ' of complaint 
witnesses) or prove by * skin and hide,* by the brand set on the cattle^ 
On the other hand, to the more actively commercial boroughs the 
rule of the common law seemed too hard on commerce. In some casea 
they were inclined to the view that the true original owner ought not 
to be able to assert his right against an honest purchaser buying^ 
under the precautions which the law prescribed. At Carriekfergus, 
apparently, they reached this, the full length ; elsewhere they reached 
only a stage of the logical journey, and ordered that he should retain 
only a right to buy back at the price the innocent purchaser gave. 
Merchant law all over the Continent was seeking to establish this 
doctrine, which gave the owner a * retrait,' an option to buy back from 
the honest purchaser. This form of the custom has left its mark 
upon our modern law in one direction only, the law of the horse-fair. 
Under the conditions of the statute of 2 and 3 Philip and Mary, c. 7, 
which still holds good, purchase in open market protects the honest 
buyer of a horse from the claims of the robbed owner, so far as to 
give the buyer his price, if the owner claims his property in due form 
by the oath of two witnesses. Our own law of the horse- fair was the 
law of some of the boroughs, not for the purchase of horses only, but 
for all purchases. The owner's recovery, by paying the price which the- 
buyer gave, first appears in the seventh-century law of HlothsBre 
and Eadric, 16. 2, for Kentish men buying in London. We hear 
nothing more of it in England till we meet the rule on payment of 
price at Chester. The lord of Chester (I. p. 67) (after 1181) ruled 

^ Of. the oath ' ab ignoto sibi emisse caverit, portet inde judicium se nescire 

cujus etiam domus ignoret/ at Freiburg- nominare vel cognoscere aliquem a quo 

im-B. (Eeutgen, Urkunderiy i. 121.) acceperit.* Also the Lombard's oath, 

Similar oaths are cited in Maurer, iii. that he bought from a Frank ■* aut 

694, and Henry I., De Monetae $ 2, nescio de quaJem hominem (sic),* Leg. 

* Si antcm nullum warantum inde revo- Liutprandi, c. 79. 
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that if a citizen made a purchase by daylight and before witnesses, 
a Frenchman or Englishman who sued for the goods could recover 
them from the citizen, and the citizen would suflfer no penalty beyond 
loss of the goods ; but if a Welshman laid claim to the goods, he had 
to pay the citizen such price as the citizen could prove that he had 
paid. Here the rule seems to be based not so much on the need for 
security of purchase as on hostility to Welshmen. Other owners 
were encouraged to claim their property from the innocent third hand ; 
the Welshman was discouraged by being made to pay the price. 

Fordwich, in the fourteenth century at all events, and perhaps 
earlier, allowed the buyer every facility to recover the price, even after 
repeated accusations of the purchase of stolen goods. He recovered 
his price on the first charge if he could prove with two compurgators 
that he bought honestly and without fraud. On a second charge he 
needed five compurgators, on a third eleven. The custom does not 
arrange a scheme for his defence on the fourth and subsequent charges, 
and presumably he then fell under the common law. If he failed in 
any of his compurgations, he was to be adjudged according to the law 
of the land ; that is, he forfeited his franchise and would be appealed 
as a thief in the usual way« 

In some places purchase in open market had to be proved, in others 
purchase by daylight. Perhaps at Chester, where we meet the * daylight ' 
purchase, there was open market every day, as in London, according 
to modern statements of London custom. The law which gives to a 
customer's purchase in a London shop the privileged character of 
purchase in market overt, securing the buyer in every way except 
against the owner's recovery under a prosecution for larceny, first 
appears, so far as we are at present informed, in the sixteenth century, 
as a statement of old custom.^ There lies behind it, no doubt, much 
history, the whole history of retail trade, and in some few cases we 
can see the course of that history, for instance in the trade of the 
bakers, fishmongers, and goldsmiths.^ 



» 5 Rep. f. 83, mi. 88 Eliz. Coke 
says, * When I was Recorder, I certified 
the custom that every shop in London 
is market overt for such things only 
which by the trade of the owner are put 
to sale there.* 

^ At one time (to secure publicity 
and inspection) bread might be sold 
onlj" in market. London Pleas and 
Mem. Roll A 1, Roll 2 (1827) ; also 
according to old custom, fish, Herbert, 
Livery Companies^ ii. 120, citing Pat. 



87 Ed. III., but this point was in dis- 
pute in 1821. Cuat. pp. 885, 404. Cal. 
Letter Book, H, p. 148, shows that, 
later on, fish, offered for sale in front of 
the shop in view of the people, was 
offered * in open market.' The London 
goldsmiths (Herbert, ii. 288) could buy 
and sell only at the Exchange and in 
Cheapside, a rule to secure publicity and 
prevent secret purchase of stolen goods. 
The rules for inspection of the quality 
of goods and for the official sanction of 
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In London the liberty to buy and sell out of market was a liberty 
that might be suffered in certain trades, under certain ordinances, 
when burgesses were dealing with fellow burgesses ; but for long 
the foreigner's commercial dealings, at least when he was selling, 
had to be carried through in the markets under supervision, or 
through brokers officially appointed. The statute 1 Jac. c. 21, which 
deprived the London pawnbroker of the London privilege of protected 
purchase, observed that it was under the name of ' brokers ' that they 
sought to cover themselves, as a means, we may suppose, to secure 
this privilege. That commercial bargains of all kinds made in 
accordance with the legislation of the borough could claim security 
under the law of purchase in market overt may be regarded as 
certain, but it is very doubtful whether the principles which nowadays 
determine decisions on disputed points in connection with this custom 
have very much in common with the principles of the thirteenth and 
fourteenth centuries.^ However, as yet we know nothing of the 
London plea-rolls. 

In comparison with the Continental laws on the subject of honest 
purchase of stolen goods, the English boroughs, so far as we know 
their law, appear little susceptible to the commercial influence. The 
law of Hlothsere and Eadric, stands strangely apart, and our ignorance 
of the history of Kent and of London at the close of the seventh 
century makes its interpretation peculiarly difficult. Yisigothic 
law and the Bavarian laws, which go back to Euric (476), gave the 
honest buyer half the price. The Yisigothic law (476) protected 
the honest buyer's possession wholly if he could prove that he bought 
from a merchant who came from over seas.^ The Bishop of Bourges's 
charter on the Treuga Dei, 1066,^ gave the buyer the price ; so also a 
fair charter of 1075 ; and from that time the principle which protected 
the buyer rather than the robbed owner gained ground.* 

Breach of Covenant. — The law which protects a man buying in 
open market shows how the place, rather than the presence of official 
witnesses, of the bargain, came to be deemed the essential point. 



contract and for the opportunity for 
* lot * fitted into and supported each other. 

> Hargreave v. Spink [1892], 1 Q. B. 
25, is the leading modem case. 

' Brunner, ii. 507. 

^ Du Cange, «. v, Treuga Dei. 

* MitcheU, Merchant Law, p. 98, 
gives many references. See also Bris- 
saud, p. 1210, and Bordeaux Custamal, 
c. 18. But at Valenciennes (Bauchond, 



p. 182) the buyer returned to the owner 
the goods or the jprice. The owner was 
protected at Amiens, Ordonnances, xi. 
264, cap. 32: at Freiburg-im-B. (12th 
c.) (Keutgen, i. 121), Ypres in 1265 
(Waimkoenig-Gheldolf, p. 465), and 
Belv^s (Dordogne), Nouv, Bev, Hist. 
1899. Also in several German boroughs, 
Maurer, iii. 674. 
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The reliance placed on the * fides facta ' by the borough customs is an 
instance of a similar loss of regard for the essential in the adherence 
to a point of detail. It is believed that the earliest of all legally 
enforceable promises was a promise made under the sanction of a 
court, and that the earliest witnesses of contract were official witnesses. 
We are told that the earliest occasion of the enforceable promise 
was given when one of the parties to a suit submitted to judgment 
and agreed to oflfer a monetary satisfaction on a certain day, pledging 
himself in a most solemn manner and invoking the curse of the 
gods upon himself if he failed. The agreement, at first publicly 
witnessed by the court, lost its formality when, under the same 
solemn curses, men pledged themselves to each other either privately 
before witnesses, or, if the parties to the contract were of two 
different jurisdictions, publicly in the market-place, or in other places 
where foreigners were permitted to trade. To the solemnities of 
the passing of the * festuca ' succeeded the pledging of Christian 
faith, the affidation. The special characteristic of the borough law of 
agreement, as contrasted with the common law of the fourteenth 
century, was its acceptance of the validity of the 'fides facta' as 
sufficient to bind a bargain and give an action for breach of covenant 
in the borough court. The contract was formal, though a once 
elaborate ceremonial had been gradually reduced to the simplest of 
forms, a mere grasp of hands. The burgess who could * affy,' if he 
could not find a gage or pledge, who gave his faith on the bailiff's rod, 
who in Lent offered affidation in lieu of the oath,^ could pledge him- 
self by the hand-clasp, an act visible, audible, that could be witnessed 
of sight and hearing ; and if a party to the agreement sought remedy, 
the borough court, and perhaps some other of the local courts, 
gave the action for breach of covenant. The borough court, content 
with proof of hand-clasp, was well satisfied with tally though unsealed, 
and treated sealed tally as equal to the most solemn form of obligation. 
All this was contrary to the doctrines which the royal courts were 
laying down at the end of the thirteenth century, when they limited 
the sphere of the action of covenant to the case in which a deed could 
be produced.^ A Grimsby rule (II, p. 182) which presumably was 
intended to restrict the foreigner's opportunity to use the action of 
covenant, while leaving him the action for debt, if goods were sold 
and delivered, made agreement by hand-clasp valid only between 

^ The Winchelsea passage (I. p. 26), can scarcely be associated with the an- 
in which the indicted * vendra et estra cient adramitio. 
de afier de felonie ' is mysterious, but * H,E,L, ii. 217. 
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borgesses, when bargains were made in buying fish and corn. The 
foreigner, it seems, had to produce deed or tally in protection of 
contract in these particular commodities. 

The difference between covenant and debt comes out clearly in 
the borough rules which for long, at Sandwich for instance (I. p. 208). 
yielded no damages in the action for debt, except under a deed. 
The action for debt was long conceived as based on a * deforcement,* 
the withholding of some particular thing, ' a sum certain,' and the 
remedy was the recovery of that thing or its equivalent. Belonging 
to the oldest group of actions, the debt action was not in origin an 
action for damages.^ The covenant action, arising out of a breach of 
personal obligation, contains a more modern idea, and was an action 
for damages.^ In London so late as 1327 (I. p. 208) no damages 
might be claimed in a plea of debt, but in 1345 ^ damages were fixed 
at 20 per cent, per annum, unless the debt were acknowledged at the 
first summons. The damages for debt we find taxed by the court in 
the Lincoln Curia Forinsecorum (I. p. 197). 

The characteristics of the borough law of contract come out very 
clearly in the matter of claims against the executors for the testator's 
debts. In London and the Cinque Ports the creditors could claim 
for debt and for breach of covenant against the executors without 
producing any deed,* though the Edwardian common law required 
a sealed document. London in 1379 (I. p. 211) took the common- 
law view, but only for a time, returning again to the original position. 

The executors in London could meet the claim, supported by 
a * secta,' with compurgation, or could use the oath on conscience at 
the Cinque Forts (p. 212, note), whereas the common law allowed no 
man to wage his law for another man's deed, except in the case of a 
successor of an abbot, whose house never dies.* The Hereford law 
followed the common law, inasmuch as the executors could only be 
sued if a deed of the testator could be produced. 

In these rules there may have been a conscious determination on 
the part of the borough court to provide itself with the remedies 
offered by the ecclesiastical court, where affidation was acceptable and 
the deed was not required. 

In spite of the &.cilities enjoyed by the burgesses for the making 

^ EJE.L. ii. 522. * None the less in London provision 

^ Ih. p. 204 sqq. for recovery from executors was some- 

* The date of the rule in Liber times made in the obligations enrolled. 

AUms, i. 471, can be fixed by Cal. Cal. Letter Boole A, p. 16 (1278). 

Letter Book F, p. 127. See HMJj. ii. * Co. Lit. 295 a, citing Y.B. 5 H. VI. 

218. and 1 H. VII. 

VOL. n. e 
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of binding agreements without deeds, a great number of deeds of all 
kinds appear in the earliest London Letter Book from 1275 onward, 
ofl&cially enrolled. For some unknown reason, in the fifteenth century, 
London and Lincoln showed themselves opposed to the double bond 
or bond with penalty for defeasance, and did not allow the penalty for 
defeasance to be executed (L p. 208). Perhaps they had been troubled 
with the bond of some merchant of Venice.^ 

From some points of view it might appear that the characteristics of 
the borough law of contract were due, not to a retention of early law, 
but to the influence of the merchants, who were moving towards 
a law merchant uniform all Europe over. The consensual contract 
was becoming accepted through their influence, and if on the one side 
they were hastening the development of the most highly formal 
contract by written * stipulatio,' on the other they were finding their 
way to an equity of contract, dispensing with ceremony, and dealing with 
substance and intention.^ In the fifteenth-century custumal of Lin- 
coln (I. p. 204), entry in a merchant's book was deemed equal to an 
obligation.' 

Earnest. — Certainly the mercantile influence seems to have been 
strong in the boroughs to shape the law of earnest along the lines that 
were being adopted by merchants elsewhere. The merchants sought 
to make earnest and God's penny equally binding on both buyer and 
seller. According to some writers * the Germanic ' arrha ' * was a 
payment by the buyer in return for a renunciation on the part of the 
seller,® a payment like the other formal payments required to secure the 
legal validity of gratuitous promises : it is believed that it bound the 
seller to abstain from sale, but not the buyer to purchase. Indeed, the 
buyer's hope of purchase might be destroyed by a burgess's * foreceap,' 
or right of pre-emption, which cancelled the foreigner's bargain made 
with earnest.^ But, under the influence of the Eoman law of earnest, 
there was a tendency for earnest to become a mere rue-bargain, 
sometimes double the earnest being forfeited on resilement by the 



^ Shy lock rejected the * single bond * 
and decided on a double bond. H,E.L, 
ii. 222. The point is correctly ex- 
plained in Campbell, Shakespeare's 
Liegal Acquirements ^ p. 49. 

'^ Mitchell, Merchant Law, pp. 
104-6. 

' Cf. Thayer, Evidence, p. 521, on 
the use of a merchant's account-books 
to prove his own case, recognised as 
customary by St. 7 Jac. I. c. 12. 



* H.E.L. ii. 211 ; Heusler, ii. 258 ; 
but Brissaud is opposed to this view, 
pp. 1398-9. 

^ Brissaud treats the word as of 
Semitic origin, p. 1399, note. 

^ Besides the seller's promise to give 
the buyer first option of purchase, a 
payment might pass when goods were 
taken * on approval.' 

^ Steenstrup, Normanneme, iv, 878 ; 
E.H,R. xvii. 718. 
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receiver, only the amount of the earnest by the giver.^ The merchants, 
however, regarded the earnest and God*s penny, which they treated as 
identical, in the light of a gage, binding both parties and fully ' vesting * 
the contract. This was the doctrine accepted by the merchant gild of 
Berwick in 1249, and this was the rule made binding on all merchants 
by the law of Edward I. in 1303. Many customs, without making the 
earnest absolutely binding, made the penalty for withdrawal almost 
prohibitive : namely, pound for penny. At Preston, in the twelfth 
century, the receiver of earnest — i.e. the seller — forfeited double the 
earnest, but if the agreement was so nearly completed that the buyer 
had already handled the goods, the receiver paid 5s. (pound for penny, 
assuming that the earnest was a farthing).^ The Dublin rule made 
the receiver of earnest forfeit double, while the giver of God's penny for- 
feited 10s. (pound for penny, assuming that he gave {d.), apparently 
distinguishing earnest and God's penny and making the latter 
peculiarly binding on the giver, and not on the receiver as usual. At 
the same time it was made possible in Dublin for either party to 
resile from a covenant of any kind by a fine of 20s., if that would 
satisfy the other (I. p. 213). 

Probably the statute of 1303 was satisfactory to the boroughs, as 
it does not appear that custom was maintained in this matter. 
Custom had worked towards the statute.^ 

The handclasp contract was held binding unless there was com- 
plaint of the quality of the goods. Such complaints were submitted 
to an inquest in the thirteenth century (II. p. 182)."* In the sixteenth 
century Lancaster gave no action except when there was an express 
warranty of quality. The buyer must * let his eye be his chapman * : 
perhaps an old form of rule on this subject, for it was proverbial in 
France, * qui n'ouvre pas les yeux doit ouvrir la bourse.' Glanvill 
(x. 14) observes that the seller could be compelled to take back the 
goods if the buyer could reasonably prove that they were sold as sound, 
and were not sound, at the time of sale ; but he was not able to lay 



^ Brissaud, p. 1398. The L. Baiuwar. 
XVI., c. 10, is peculiar, making the for- 
feiture of earnest a fine for lateness in 
payment : * Qui arras dederit pro qua- 
cumque re, pretium oogatur implere quod 
placuit emptori, et si non accurrerit 
ad diem constitutum . . . tunc perdat 
arras, et pretium quod debuit impleat.' 
Schroder, D,B.Q. (1894), p. 267 note. 

* A Northampton rule required a 
silver piece (I. p. 218). 

' But, despite the statute which 



made resilement illegal if the God*s 
penny had been given, Lydgate, in his 
verses on the * Emptiness of his Purse,* 
said: 
* An crnest grote whan it is dronke 

and goon 
Bargeyn of marchauntys stant in 
aventure.' 
* Cf. Amira, i. 566, on the appoint- 
ment of four persons to inquire, two 
selected by each party. 

e 2 
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down a rule as to the time allowed for such complaint, and no rules 
of time are given in our texts, such as may be found in the Assize of 
Antioch, § 18, and elsewhere.^ 

Contracts of Service. — The custumals recognise the existence of a 
servant's contract, but do not reveal the manner in which contracts 
of service were made, or much of the procedure. The Northampton 
custumal of the twelfth century treats of breach of covenant on the 
part of a nurse or a weaver, and gave power to the bailiffs * to do right 
from day to day ' : that is, to treat the case as though one of the parties 
were foreign. The departure of the servant apparently could not be 
prevented, but the plaintiff could hasten to the bailiff, who * attached 
the plea * at once, and this brought the servant before the court. No 
one might take a servant who was under contract to another, and it 
was necessary, under penalty, to make inquiry as to how the ser- 
vant left his last master. At Dublin the offence of * slocking ' or 
enticing away a servant ^ from his master was heavily punished, and 
the man who took a servant without warning the late master, ' as one 
friend would warn another,* was held answerable in life and limb for 
any death that took place in the late master's household through 
* want of a servant.' The contract of service should be made before 
two witnesses, preferably the late master and mistress. No doubt the 
transfers of service made at the annual hirings were under the official 
witness of the market, and a ' warrantor * would not be required to 
defend the masters claim to his servant if he could prove such hiring. 
The apprentice's contract had to be enrolled in the borough court, at 
least from the time when admission to the franchise of the borough 
depended on proof of the completion of the term of apprenticeship.^ 

Detinue. — Although action for detinue is discussed in a Eomney 
custumal (I. p. 219), the statement is insufficiently detailed to be of 
much service. 

Account. — Action in plea of account was taken before auditors 
appointed in the borough court, and wager of law was allowed to the 
defendant only if the plaintiff had neither tally, nor witnesses, nor 
other evidence of receipt. At Lincoln the action could only be brought 
against a receiver, not against a bailiff — a curious rule, the purpose 
of which it is hard to guess. 

Merchant Lmc. — Many matters of the first importance to mer- 

* Bergerac, cap. 118. of course be proved in court, and the 

^ The craft gild ordinances often rules provide a punishment for the 

contain rules forbidding the enticing seducer. 

away of apprentices. Liber Cust. pp. •* Ann, London (ed. Stubbs), pp. 

78-81. The apprentice's contract could 85-6 (1276). 
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chants fail to find notice in the borough custumals.^ Merchant law 
appears in these codes as only a subsection, chiefly interesting to the 
clerk of the borough court for the forms of its piepowder court, its 
rapid procedure, its arrangements for the foreigner, and the trader 
travelling from place to place (IL pp. 183-6). That our custumals 
have so little to tell of the rules of hosting and brokerage, of the 
beginnings of the negotiable instrument ^ or the responsibilities of 
partnership, of rules concerning the delivery of goods, of owner's risk, 
of negligence, of covenant and account, seems to show that if market 
law could once claim a big share in the making of borough law, the 
larger commerce of a later time was sending its stock of legal ideas 
into another channel.^ 

Agency. — The direct influence of the merchant law can, however, 
be traced in the London law of agency. A London rule of 1285 
(I. p. 222) directed that if a servant or apprentice of a citizen bought 
goods from a merchant and carried them to his master's house, the 
master was answerable for the goods. This is the expression of a rule 
of merchant law, laid down at greater length in the treatise on the 
Lex Mercatoria preserved at Bristol.* According to the law merchant 
the master was answerable if the servant took the goods on credit, 
for credit had been given to the agent because he was believed to be 
acting for his master : the safeguarding clause is added, ' provided 
that the apprentices and agents (submercatores) are known to be under 
their master, and to be openly serving and trading with the goods of 
their master before and after an exchange or delivery by the hand 
of such agent, or at least at the time of such exchange and delivery.' 



4, Alienation and Inheritance. 



Freedom of Alienation. — The earliest passages that treat of freedom 
of alienation in the borough accentuate the fact that it is the borough 
house that is the alienable commodity rather than the borough land. 



' Brtinneck, p. 185, notes the scarcity 
of trading laws in the Sicilian town 
laws. 

* Cal. London Letter Book A, p. 6, 
in 1276, shows a bond to pay certain 
persons (foreigners), or to their com- 
panions, or to their attorney bearing 
tally. Cf. H.E.L. ii. 225. 

^ The whole subject of Merchant 
Law in its main outlines and its litera- 
ture is admirably treated in Mitchell's 



Law Merchant (1904). 

* Bickley, Little Red Book, i. 66; 
Mitchell, pp. 84-5. Cf. Amira, i. 571 : 
in Sweden if a man's wife, children, or 
servants exceeded their legal right to buy 
and sell, the house master could cancel 
their contracts and require a penalty 
(seemingly from the other party to the 
contract), except in the case of market 
purchase in all Swedish town laws, and 
of shop purchase at Yisby. 
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The system of agriculture which supported the kin-right in land did 
not aflfect the disposal of the homestead, which in early Teutonic con- 
ception was ranged in the category of movables.^ The house was 
built of wood and transportable (II. p. 92). *Wa8 die Fackel ver- 
zehrt ist Fahrniss/ and this, of course, not only in the boroughs. But 
the burgess's goods were his own, while the goods that the country- 
man possessed were often rather his lord's than his own. Even the 
burgess's goods might be subject to seignorial rights which made it 
not always possible for him to do what he liked with them.' His 
house was less his than were the contents thereof, for his house owed 
*gafol,' and the payment of gafol could be enforced by severe 
measures. For this reason it was necessary that the burgess should 
ask leave if he wished to abandon the house or to alienate it, for such 
leave alone would exempt the outgoing burgess from his responsibility. 
The Domesday entries point, not so much to an enfranchisement of land 
conveyance, as to an enfranchisement admitting the burgess to free- 
dom of movement,^ an enfranchisement legalising the sale of a house 
on which the King's debt was charged. Thus Domesday Book reports 
that at Hereford it was necessary to obtain the reeve's leave for sale 
of the house, and the reeve took a third of the price, whereas at 
Torksey no oflScial leave was needed. As there was risk of the levy of 
a seignorial fine upon the alienation of either land or goods, it became 
of importance to the burgesses in negotiation with their lords to 
render alienation of every kind free from the need for the lord's con- 
sent, or subject only to a fixed and moderate tax. Even after the 
statute of Quia emptores, the lord of Manchester included in his 
charter (c. 38) a clause requiring a payment of 4d. from any burgess 
who sold his burgage in order to quit the town ; * and payment of * lods 
et ventes ' (as they were called in France) seems to have been expected 
(II. p. 65) in custumals of later date than the law of 8 Edward II., 
which forbade fines to be levied on freemen entering upon the fees of 
the lords.* As has happened frequently in the history of borough 
law, the short step in advance which the boroughs were able to secure 
was guaranteed under conditions so fixed that when the time came for 



^ Vinogradoff, Growth of the Manor, 
p. 208, citing v. Amira, in Paiil's Orund- 
riasy 2 ed. iii. p. 188 ; Huber, iv. 683 ; 
Maine, Early Law and Custom, p. 836. 
Oddly enough, it was in towns that 
hotises first became unmovable (when 
they were built of stone). 

» Pp. cxxxvi-vii, below. 

' Special roles for the provision of 



safe-conduct on departure and to admit 
freedom of movement were known in 
the German boroughs. Maurer, i. 892. 
Domesday Book shows examples of 
burgesses who coiild not depart (ii. 
f. 116). 

* Cf . Merttens v. Hill [19011, 1 Chan- 
cery, 842 (see pp. 851, 854, 857). 

» Bolh of Pari i. 298. 
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the general law to take a longer step in advance, the boroughs were 
left behmd. 

One form of restramt on alienation to which the boroughs adhered 
marked a retention of the old folk-law, but of folk-law modified by 
a limit of year and day which may once have been a borough 
reform. A time came when freedom of alienation inter vivos was 
less complete in some of the boroughs than it was in the country, 
inasmuch as some boroughs retained the ' retrait feodal ' and the 
' retrait lignager ' as custom when the general English law had ceased 
to know either. Many of the boroughs sought to maintain the old rule, 
which distinguished the lands of inheritance from the lands of purchase, 
and made only the lands of purchase freely alienable.^ The lands of 
inheritance were alienable only under certain special conditions, and 
there is nothing to show that the measure of alienability which the 
boroughs achieved was peculiar except in the time limit for the 'retrait.* 
Their law is pretty closely represented by the general law as described 
in the Leges Henrici (70 §21; 88 §14a; 88 §15). The first of 
these texts lays it down that the father's chief messuage, the ancestral 
land (* primum patris feodum *), must go to the eldest son, while the 
lands of purchase (* emptiones vero vel acquisiciones ') can go to whom 
the father likes to give them. The second text states that no one may 
deprive his kin of the * hereditas ' by gift or sale, more especially not 
if the kin (* parentela *) forbid it and ofifer their money for it (* pecuniam 
suam velit in ea mittere ')• The third text [88. 15] declares that if any 
one deserts his father or his kinsman in his mortal need, in sickness 
or in poverty, and a kinsman or a stranger succours him by finding 
him the necessaries of life,^ receives the inheritance before witnesses, 
and is adopted as a son to inherit the chief fee or the land of purchase, 
then any plea for the inheritance shall be settled by the judgment of 
* the wise/ It was to old rules of this kind that the English boroughs 
inclined at a time when the general law was proceeding upon other 
principles.' Glanvill's doctrine that the purchased land might be 



^ The Irish law had the same dis- 
tinction. M. J. Bonn, Engl, Kol. in 
Irlandj i. 64. 

^ Cf. L. Saxonum 62 : No one may 
make a transfer of his inheritance, except 
to the king or to the church, to the dis- 
herison of the heir, unless compelled 
thereto by hunger, and in order to be 
fed hy the man to whom he transfers 
it : quoted in Jenks, Law and PoliticSy 
p. 218. ' Urgent necessity ' meant risk of 



death from hunger or the charge of 
debt which would lead to greater damage 
in the future : in such case a guardian 
or father might sell a minor*s land. Leg. 
Liutprandi, c. 19, c. 149. 

* The Lincoln rule (II. p. 61) suggests 
that no alienation was possible without 
consent of the kin, but the land of inherit- 
ance was perhaps here alone in question. 
An example showing that in the country 
land might be given by a father to a son 
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alienaUnl only if there were inheritance, wherewith to provide the 
heir, is not representeil in the custamals,^ but the Norman law giving 
the right to ahenato l>oth purchase and inheritance, subject to the 
kin-right to tirst purchaHe,' ap|)ear8 at Northampton (11. p. 63), and 
abo (if we may be guided by the fact that no distinction l^tween pur* 
chane and inheritance is made) at London, Lincoln, and Nottingham. 

The right of the kin to prevent alienation of the inheritance wa« 
limited in the early law in two ways. It might be set aside altogether 
if ' urgent necessity * could \te proved before the court,* or it might 
be cut down by making it necessary either to maintain the necessitous 
kinsman during his need, or else to clear him of debt.^ The 
Scottish rule (11. p. 69) gives minute particulars with regard to the 
conditions of maintenance and the necessary clothing. Again, the 
right of the kin might, on proof of urgent necessity, be still further 
reduced to a right of first purchase, a right to bay at the price a 
stranger offered. * Necessity knows no law,* as the Scottish customal 
observes (II. p. 94), but necessity had to be proved to the satiafaction 
of a court of law, before the alienation held good.* The Scottish 
burghs, considering the case in which a father had in his lifetime 
conveyed his lands to his son, made it incumbent on the ton to 
maintain the father in his necessity, or the father would recover the 
right to sell or gage the lands, both of line and conquest. Here twelve 
neighbours had to settle the question of necessity (II. p. 67). 

Some custumals set aside the need for any proof of argent neces- 
sity, and give the kin simply a right of first purchase, for instance, 
at Preston. At Fordwich there was yet another variety of the role, 
for there the kinsman, who took the option of first purchase, got the 
land at a redaction on the price already offered by another. Some* 
times the eostom favoured a burgess kinsman as against a non-burgess 
kinsman. It is not always made clear whether any kinsman, all the 
kinsmen, or only the heir apparent, had the right of first purchase.* 



' to M h« ws« Dol able lo gimnt, irll, or 
giT« it in gssv.* lUH, b giv«n in iUgir's 
VmUfuiar of the PUa BolU vf tk0 
Bftkeif. of tK4 JtWt p. a. 

' Nor ws« ibtre mny Isw Uke the 
French rule edmitting the sUenalioo of 
s eerUin fmciion of ine Isnd, oeusll v s 
fifth. 

' Itranoer, PoL Set. Q. xL p. 542. 

* The Welsh kwt define ^iirsent 
need ' m need for meal snd drink, or for 
mooe Tto pey deUs. L. UWiir, XI. L 8. 

* The Anttoch cmtninal, e. S, had 



the rule thai the children eoukl forbid 
■ale if Ihejr protuiied to support Iheir 
parvnte, 

CL Bna^ud, p. ISil, and on ' n^- 
ceeette jorre * techier Nothi Kohler in 
Ffstfabe /. i/. iMmbmrf (IWUI. pp. 

34S a. 

' See note, p. cti below, on a Lin- 
coln leit« whieh eofgeeie thai anjr 
kineman had a right lo inteHerr. At 
Anticch. if land had been boofht by a 
kineman, a nearer kiniman had no r^t 
lo * reUaitt* e. IX 
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Many of the Continental custumals contain very minute rules on 
the subject ; ^ the English rules are less detailed. 

What caused the retention of the ' retrait ' may have been the 
rule requiring claims to be entered in year and day.^ This is 
found at Northampton in the earliest custumal (II. p. 63) as a right 
to claim purchase within the three pleas first held after the feoffment 
had been made by reason of poverty. In the second custumal 
(11. p. 64) this term, the year and day of the three ' generalia placita/ 
being found too long, it was required that the seller should fix a term 
of a week or more within which the price should be paid or the 
necessaries found. If the seller gave a secret seisin to deprive the kin 
of their right, claim could be made at the three pleas following the 
time when the feoffment became known to them. The latest of the 
Northampton custumals gave a right to claim at any of the four pleas 
first held after the agreement to sell had been made. 

At Cardiff and Tewkesbury the burgess in urgent necessity had to 
' summon ' and ask his heir apparent before witnesses three times for 
the necessaries of life, but the intervals between the three askings are 
not named. There may be here a weakened form of the year-and- 
day rule to suit the case of urgent necessity. The twenty-four hour 
term of the Norman boroughs does not appear in the English 
custumals.^ 

The earliest records do not make it clear either that the sale should 
take place before the borough court or that the kin's claim to first 
purchase must be made in the borough court. At Northampton 
(II. p. 64) in the twelfth century the giving of seisin in the absence of 
the chief borough ofiScers and out of court is regarded as a possible 
contingency, the seisin having been transferred before lawful contract- 
witnesses Q legales convencionarii '). The kin might fail to become 
aware of such a conveyance, and in that case a year and day's un- 
disturbed seisin would not protect the buyer from the kin's claim. 
Possession for year and day protected only the man who had bought 
land in the borough court (I. p. 273), and in the later rules convey- 
ance before the borough court appears to be taken for granted. If 
doubt arose concerning the price which the kinsman must offer in 



* Very full rules are given in the 
Sicilian town laws (Brtinneck). At Bor- 
deaux (Barckhausen), c. 86, only the 
heir apparent had the retrait, and he 
could not cede his right to another. The 
right passed to the eldest in the same 
degree. 

' Ghruchy, Cout. de Nor. p. 97 ; 



G^nestal, Tenure en Bourgage^ p. 269. 

^ At Lille the term for * retrait ' was 
two years and two days (Boisin, pp. 
60-1). In the Sicilian boroughs there 
were many varieties, from seven days to 
year and day. Sometimes a week was 
given to the kinsmen present, a year to 
the absent. BrUnneck, pp. 110 aqq. 
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order to recover from the would-be purchaser, the kinsman could put 
the buyer and seller and* contract-witnesses to the oath. The attend- 
ance of the buyer and seller at the court could be compelled by distraint. 
If they failed to appear at the third court, the land was taken into the 
King's hand, and if not replevied at the fourth court, the asker of 
the ' retrait,* who had in the meanwhile given the purchase-money to 
the bailiflf, was put in seisin by the court. After the ' acate ' or 

* retrait ' had been asked, no costs were allowed for expenditure 
incurred upon the land by the first purchaser, but he recovered the 
costs incurred before that time. The buyer in ' retrait ' was compelled 
to pay within a week of the time when his claim was made good. To 
prevent fraud several other rules were drafted, for instance against 
borrowing money to buy in ' retrait ' when the land had been improved 
by the purchaser, and against buying under colour of ' retrait ' for 
another.^ 

The mention of a lord's right of first purchase is also not un- 
common.^ At Northampton (II. p. 65) it became valid only when no 
kinsman claimed. The same rule held at Bayonne.^ At Norwich 
there was a kin ' retrait,' and, if that were not exercised, a 
seignorial ' retrait,' in buying lands about to be sold for pious uses 
under the conditions of a will (II. p. 73). This form of ' retrait ' was 
used also at Lille.* The principle of the ' retrait,' or privilege of the 
option of first purchase, was applied in many other directions. The 
burgesses' pre-emption of goods at the price fixed by a buyer has been 
noticed above ; the guardian's ' retrait ' of ships belonging to his ward 
is noticed below (p. cxxxiii). There was also a tenant's right to buy 
at the price another offered (I. p. 813),* and an heir's pre-emption of 
sales made by a widow (II. p. 74). 

Besides the ' retrait ' of land about to be sold, there was in the 
Scottish burghs a ' retrait ' of land seized for debt ^ by a pledge or 
creditor (I. pp. 193, 210). The next of kin could keep the land if he 
(or they) paid the debt or paid the purchase-money. 

The English rules of ' retrait,' though fairly abundant, are less 
careful than those of the Continental borough codes, which show the 

* retrait ' in full activity as a constant source of legislation.^ How 

^ Similar rules may be foimd at ^ Balasque, ii. pp. 315-6. 

Bayomie : Balasque, ii. 815-6. * Boisin, p. 69. 

^ At Liibeck the lord had the first ^ See AlaoCaL Letter Book A f]^,15Q, 

right to buy if the tenant had built on ° See above, p. Ixii. 

the land. Hans, OeschichtsbL vol. 28. ^ Cf. the custom of Bergerac, of Bor- 

Philippi, Weichbildf p. 17, quoted in deaux, or of the Sicilian towns. The 

Hegel, Stddtewesen, * retrait ' is still a flourishing institution 
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customs of this kind, which restrained the alienability of the fee 
simple in disregard of statute, were dealt with in the courts of 
common law in the fourteenth and fifteenth centuries we are not in a 
position to say. 

The ' retrait lignager/ or ' feodal,* weakened to a privilege of first 
purchase vfhep. the land was alienated by sale, was not the only form 
of restriction: we have next to consider the rules which forbade 
alienation to particular classes of persons whose tenure of burgage 
property was thought likely to prove dangerous either by the lord or 
by the burgesses. That there should be a royal control of alienation 
in the ancient boroughs was in consonance with what is known of the 
military purpose of the borough. At Lincoln, for instance, it was 
asserted in 1086 (II. p. 61) that no land could be given ' outside * the 
borough without the King's consent. The abbot of Peterborough had 
obtained a certain piece of land in Lincoln, and the burgesses entered 
their protest. At Lincoln there could be alienation of land between 
burgesses or in-dwellers, but no alienation such as would damage the 
community and therefore also the King's right. Such a restriction, 
vague in kind, seems to have been for a time the usual feudal restric- 
tion on alienation in England. As the military importance of the 
boroughs diminished and their commercial importance increased, 
freedom of alienation was encouraged by the lords. The land of 
purchase, sometimes the whole burgage, could be given, sold, or gaged 
without restriction; or there might be rules forbidding alienation 
to a house of religion ^ (Thomastown, II. p. 93), or subjecting such 
alienation to the lord's license (Chard, p. 93), or forbidding aliena- 
tion to Jews (Chard), to priests, religious or 'foreigners' (God- 
manchester, p. 97). 

At Thomastown the alienation was required to be made in such a 
way as not to injure the *vicini' (p. 92). This rule may either 
indicate a neighbour's retrait, a custom known on the Continent, 



in some parts of Europe : for instance, 
Finland, L,Q,B, xx. p. 883 ; Monte- 
negro, HJE.L, ii. 811. Post, Bausteine, 
ii. 207, on * retrait ' by the head of a 
tribe with division among the members 
of the tribe. 

^ The Okehampton charter, c. 11 
(before 1162), should have been cited with 
those in II. p. 91. It runs, * Si burgensis 
velit recedere vendat burgagium si volt 
cuicunque voluerit, exceptis domibus 
religiosis, et ad quietandum debita, 
dando domino xii.d. et preposito quatuor 



et borgo quatuor quietus recedat.* 
The payment to the lord, reeve, and 
borough seems to be regarded as a 
general discharge of debts. The Leeds 
charter (1208), like its model Pontefiract 
(1194), excepted men of religion; and 
the fact that, while Kirkstall was en- 
dowed with lands round Leeds, it re- 
ceived no grant of lands in Leeds, is 
taken to show that the prohibition was 
older than the charter. Coucher Book 
of Kirhstalli p. ix. 
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or may have a more general application, showing that the community 
could prevent alienations made counter to the general interest : for 
instance, alienation in mortmain. Eventually the giving of license 
to grant in mortmain was treated as a right of the city court in 
London (by royal charter of 1327) and elsewhere. In this matter the 
community may be seen trying to assert that the burgages, &c., were 
holden * of it ' as feudal lord. 

Subinfeudation. — The borough charters assume generally that the 
alienation is made by way of substitution, not subinfeudation, and 
that the buyer would be charged with the renders due from the seller. 
The question of subinfeudation is discussed only in the Northampton 
custumal (about 1190), and the circumstances considered are obscurely 
expressed (II. p. 63). The meaning seems to be that if the man who 
is about to make a feoffment of land of inheritance in his necessity, 
and can find a tenant who offers a rent in addition to the payment of 
the lord's service, the option of taking the land at that rent is the 
next heir's. The case treated by Magna Carta 1217, c. 39, the 
alienating of land in such a way that the residue will not sufSce to 
render the lord's service, is not often included,^ nor the possibility that 
the donor's heir might make such an excessive gift void. A complicated 
case of a feoffment to a religious house, the feoffor being re-enfeoffed as 
tenant of that house, is discussed in the Dublin custumal (U. p. 203), 
but the feoffment is not treated as if it came under Magna Carta 
1217, c. 43. 

Devise of Land. — Like the 'retrait,' the burgess's freedom to devise 
land, subject to certain restrictions, must be regarded, not as a 
characteristic burghal reform, but as a retention of an old principle, 
generally accepted at one time, from which the con^imon law came to 
deviate. The last will was the outcome of privilege, and as privilege 
the postobit and testamentary gift of land was accepted before and 
after the Conquest.^ The land of purchase was the subject of bequest 
rather than the land of inheritance ; bookland rather than folkland ; 
the ' terra testamen talis,' ' terra libera,' ^ rather than the heritage, 
though by high privilege this also might be granted/ 

^ There was a clause in a Peter- 142, also forbade alienation to religion 

borough charter of either 1214-22 or in injury of the royal service. 
1262-74, which runs * quod non liceat eis ^ See below, p. cxxxviiL, on the 

dare vel vendere vel aliquid inde * probate ' of the borough court, 
alienare vel aliquid inde facere per quod ^ Domesday Book and Beyond, pp. 

de predictis redditibos et serviciis et 154, note (caUed also * terra hereditaria '), 

consuetudinibus in aliquo perdentes 242, 297. 

simus.* Liber Niger, f. 179. John's * Cf. Ealdorman Alfred's will, 

charter to Shrewsbury, Bot. Chart, p. 
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When the lords created borooghs after the Conquest, they found it 
necessary in many eases to grant liberty to make wills, liberty to give 
or sell the lands of porchase, sometimes expressly to beiiueath the 
lands of purchase, that their burgesses might have the liberties which 
were accorded dsewhere to burgesses, and so be encouraged to build 
burgages. By Glanvill's time it was becoming a general principle 
that, while a man in full possession of his senses might alienate at 
least his lands of purchase from his heir, the dying man*s gift of land, 
unless it had the consent of the heir, would not be deemed binding. 
The objection to the deathbed gift appears to be at that time com- 
paratively modem, and due to a fear of ecclesiastical pressure brought 
to bear upon a man at a time when ' memory and reason ' desert him. 
Ultimately the common law rejected both the deathbed gift and all 
postobit gifts. But the boroughs, armed like London with charters 
containing very general clauses, granting that lands in the borough 
should be subject to the custom of the borough, continued to deal with 
land in the old way, merely converting the postobit gift into a devise 
which had truly testamentary features. Only the Scottish burghs 
(like the Scottish law generally till 34-5 Victoria c. 81) rejected the 
deathbed disposition of heritage (II. p. 94).* The danger from religion, 
where it was felt in the English and Irish boroughs, was met by a 
prohibition of bequest in mortmain. 

The burgesses, having retained the right to bequeath the purchased 
land like a chattel, when such bequest was unlawful to all other men, 
at a later time extended their liberty to include devise of inherited 
land. At Bury in 1327 half of the inherited and all the purchasiMl 
land could be bequeathed, and in several cases an extension of the 
narrower to the larger liberty can be traced, for instance in London. 
Such a change was in accordance with the borough doctrine which 
treated land as a chattel, which sought to keep in the borough court a 
control of wills devising land, and inclined to cancel the old rules 
subjecting land of purchase and land of inheritance to dilTerent treat- 
ment.^ One result of the difference between the borough and the country 
in their treatment of the devise of land was that the writ of niort 
d'ancestor was excluded from some of the boroughs. 

No borough franchise was more highly valued in the fourteenth 

^ The Lombard law early opposed ^ In the Norman boroughs the lUn isr 

the deathbed gift. Bnmner, ii. 873. of land eventually died out, except in a 

The custom of Freiburg-im-Breisgau, few cases, for instance at Drotcuil and 

c. 52, forbade a deathbed grant of more Vemcuil, Gencstal, Bounjagv, pp. 172, 

than 5«. unless with the heir's *• hand * or 270. 
consent. Cf. Maurer, L 891. 
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century than this freedom of devise. It was a common cause of the 
entry of claim, and the retention of old claim, to the dignity of a 
borough. Some ancient boroughs found it desirable to secure the 
right by charter, no doubt only to confirm their usage. ^ The statutes 
of 32 & 34 Henry VIII. deprived the borough custom of much of its 
value, the general law, so far as land held in socage was concerned, 
being brought into line with borough custom by his legislation. 

Forisfamiliation. — Besides the control exercised by the heir or heirs 
through the right of first purchase, to prevent the selling of inherited 
land away from the kin, or at least from the heir apparent, there was 
restraint upon gifts of land though made among the kin, whether 
made * inter vivos ' or as postobit gifts. At a time when hereditary 
land could not be alienated at all without the kin's consent, the first 
inroad made in favour of free alienation was one which permitted the 
giving to a daughter of a marriage portion charged on the inheritance 
(II. p. 92), or which permitted the advancement or forisfamiUation of 
descendants. The giving of a marriage portion usually forisfamiliated 
the daughter ; ' she had no further claim on the inheritance of father 
or mother (II. p. 138). The inheritance in borough being partible in 
many cases, with or without a birthright in the chief messuage, 
custom prescribed equality in the forisfamiliation. In the Scottish 
burghs the father could endow his children of hereditary land in his 
lifetime, whilst they were minors, and his heir could not prevent it, 
but that he could favour one of the children more than another is not 
made clear. In many Continental laws equal distribution among the 
children was required.^ At Dublin (where there was no ' retrait ') a 
father was forbidden to disinherit his son in anger by alienating the 
land of inheritance.^ The child had to come forward before the matter 
was settled (' avaunt qe la cose soit bargoignS ') and forbid the sale^r If 
anyone bought after that, he lost his money. Here, too, no child 
could be enfeoffed of the inheritance while under age, and devise of 
land on the deathbed was suffered only if it were made to heirs and 
* amis,' perhaps only to kinsmen, not to houses of religion, which were 
exempt from the citizen's duties to the community. 

Inhentance. — The rules of inheritance in the boroughs, as is well 

^ Cambridge in 1319. Cooper, in the will (except endowed daughters) 

Annals^ i. 74. or definitely disinherited for reasons. 

^ Cf. Maine, Early Law and CuS' BrUnneck, p. 93. 
tonii p. 110. ^ Beaumanoir to the same effect is 

' Bordeaux, c. 69, 145. Amalfi in cited in Viollet, Droit Civile p. 871. 

Briinneck, p. 54. Some Sicilian customs Proverbs against exheredation are given 

required that aU the children be named in Chaisemartin, p. 486. 
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known, were not uniform. Fartibility among male descendants of equal 
degree was probably very general, and cases of equal division among 
the sons and unmarried daughters were not rare.^ This partibility 
divides the burgage very sharply from the military holding. The 
admission of the sisters to share with the brothers will account for 
much that is peculiar in the borough laws which regulated the 
husband and wife's relations to the land : for the wife brought with 
her as inheritance sometimes a portion of a burgage. 

Where there was partibiUty, the fall of the parcels was in some 
places determined by lot (I. p. 267).* Sometimes the eldest coparcener 
had the first choice among the parcels, the 'jus optionis' or 
• Kiirrecht ' which is met with on the Continent,^ giving sometimes a 
choice to the youngest.* 

The right of the youngest son to the whole paternal inheritance 
of land prevailed in some boroughs. Although perhaps originally a 
succession rather to the paternal dwelling than to the whole landed 
inheritance, traces of this distinction are almost obliterated.^ Ultimo- 
geniture was not so common as to deserve to be regarded as a borough 
characteristic. Nathaniel Bacon wrote of borough EngUsh as * catcht 
I know not how — brought in by some cynicall odde Angle that meant 
to crosse the world and yet in a way not contrary to all reason ' ; but 
though at Nottingham it was a characteristic of the English borough 
as contrasted with the French,® it was known also in places where the 
influence of the * odd Angle ' cannot be suspected.^ In DubUn (II. 
p. 180) the inheritance of the youngest son was explained to mean the 
youngest son of the latest wife. Among grandchildren a Godmanchester 
custom brings out the point that a male heir of an elder son was 
preferred to the female heir of the younger son. 



^ Glanvill, vii. 8, notices this as a 
custom of the cities. Also in Normandy, 
G^nestal, Bourgage^ pp. 47, 71, 171 ; 
Gruchy, Cout, de Nor. p. 97 ; Brissaud, 
p. 1323, note 2. There was at Mont- 
pellier, c. 12 (1204), equal division among 
the imadvanced and unmarried brothers 
and sisters. For the German boroughs 
see Maurer, i. 427-8. Jenks, Law and 
Politics, pp. 229, 282, treats of the 
Lombard law of equal division among 
the sons and daughters. 

^ Cf. Amira, i. 601 ; Briinneck, p. 
101. 

^ See Gruchy, Anc. Cout, de Nor- 
mandie, p. 82. 

* Briinneck, p. 100. The custom of 



Anjou gave the choice to the yoimgest. 
* Der Altere theilet, der Jilngere kieset,' 
according to one proverb (Chaisemartin). 

^ II. p. 180. Leicester couples the 
paternal inheritance and dwelling as at 
one time the youngest son's. By men- 
tioning both, the possibility of a distinc- 
tion is recognised. 

^ East and West Nottingham are 
said to have been regarded as English 
and French so late as 1713. Elton, 
Tenures of Kent, p. 165, note. 

^ Brittany, WcJes, Cornwall, Artois, 
Picardy, &c. Brissaud, p. 1535, and 
other references in Post, Bausteine, ii. 
178. 
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A right of the eldest son to inherit the chief messuage was 
perhaps no less ancient and usual in the boroughs. It was the rule of 
the Leges Henrici, 70. 21 ; according to Glanvill (vii. 3) a socage rule 
— but the elder had to make the shares of the other parceners of equal 
value, and this was the rule of the Coutume de Normandie.^ 

When there were children by two wives, the Northampton and the 
Scottish burgh law (II. p. 184) made the children of the first wife 
heirs to all the lands held in the first wife's time ; the children of the 
second wife inherited the lands purchased or inherited in the second 
wife's time. But the father's powers of devise over the purchased 
lands broke the severity of the rule, which is of interest in the dis- 
cussion of the germs of the ' marital community.' ^ At Dublin on 
the contrary, as has been noted above, where the rule of ultimogeniture 
held (II. p. 180), the youngest son of the last wife was heir. 

The borough customs treat but scantily of the subject of the 
inheritance of land, and confine their rules to the inheritance of 
descendants for the most part. The complicated problems which 
might arise out of questions of the inheritance of remoter kindred 
are left almost untouched. There is little on the subject of the differ- 
ences of rule for the succession of the father's and the mother's kin, 
though the doctrine ' paterna paternis, matema maternis ' is percep- 
tible in the wardship rules. The rules touching the inheritance of 
the wife's kindred will be treated below (p. cv). At Winchester at 
the end of the thirteenth century, kinship was traced in such a way 
that uncle and nephew stood * en owel genouil ' in respect of inherit- 
ance, giving evidence of the retention here of the old Germanic scheme 
of consanguinity (I. p. 274).^ 

Bequest of Chattels. — Glanvill (vii. 5) gave the testator, who was 
free from debt, power to bequeath a third of his chattels by will upon 
his deathbed, subject only to a certain recognition of the lord and 
the Church. A third of the chattels belonged to the widow ; but if 
there were no surviving wife, the testator could dispose of half the 
chattels. The heir received the other half, if there were no widow, 
or the third if she survived. The origin of the testator's share is, 
it is believed, traceable to the ' dead's part ' in the goods that were 
buried with him for use in a future life.^ That the division in thirds 
was known to the Normans cannot be doubted ; it is established on 

^ Gruchy, pp. 81-2. * Brunner on the Todtentheil in 

^ Cf. Brissaud, p. 1687. Zsch, Savigny Stift, Germ, Abth, xix. 

' Cf. Amira in Paulas G-rundrisB^ iii, 108. 
156 (1900). 
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evidence more complete than that which voaches for its existence 
among the Anglo-Saxons ; the probability, however, is that it was a 
custom common to both races.^ 

Glan\'iirs reservation of a third of the chattels for the heir, 
which gave the eldest son in addition to the land also a third of the 
chattels, was not maintained as part of the common law, and has left 
no trace on our custumals. 

In Bracton's day, after the debts were deducted, the testator had 
a third to bequeath if he left wife and children : the wife could claim 
a third and the children a third. If the dead man died intestate, 
his third was his ' dead's part,' and over this share the Church made 
good its control. Bracton ascribes to the Londoners a custom which 
gave them the power to dispose of the whole of the chattels by will, 
and he argues enthusiastically in favour of this freedom, which was 
eventually to become the freedom of those wiio were not Londoners. 
London, till 1724,* retained as custom the law of legitim which in 
Bracton's day was the general law. How the change came about is 
not known. That London was using the system of legitim in 1419, 
at least in the case of intestacy, is clear (II. p. 136). But the earlier 
texts, which deal with the subject solely from the point of view of 
the widow's right, are somewhat obscure, and show that it was not 
perfectly clear whether a widow could have both dower and a share in 
legitim. ! In London in 1246 a widow (II. p. 121) who had been 
dowered with a certain specified dower, seemingly a dower of money 
or chattels, was declared unable to take more from the husband's 
chattels, except under his will. The widow in question had claimed a 
third of the chattels, whether as dower or as her * reasonable part ' 
in legitim is not explained. A dower of the third part of the lands, 
and if there were no lands, then of the chattels, may have been 
known in London. The rule may mean that the widow could take a 
third either as * dos numerata ' or as * reasonable part.' ^ Where the 



^ Dr. Brunner has abundantly proved 
the custom for Normandy. He consi- 
ders the Anglo-Saxon evidence insufifi- 
cient. Besides the story in Beda, Hist, 
Eccles. V. 12, there is the law of Ine, 57, 
that the widow has a third [of the 
chattels], and the law of 2 Cnut 70. 
1, which refers to the mceli or measure 
which widow, children, and kin are to 
have in the intestate's chattels, without 
defining the shares. The Leges Henrici 
70. 22, following the Lex Bibuaria, gave 
the widow a third of the chattels jointly 

VOL. II. 



acquired (' de omni collaboracione '), be- 
sides her clothes and bed. 

« Stat. 11 Geo. I. c. 18, sec. 17, 
quoted H.E.L. ii. 349. 

' Beaumanoir, § 440, shows that in 
some parts of France it was at the wife's 
choice whether she would take her 
' part ' (in which case she contributed to 
the payment of the husband's debts) or 
her dower of the movables (in which 
case she made no contribution to the 
debts). Another possible arrangement 
was that of the Trie Ancienne Coutume 

f 
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distinction between land and chattels was obliterated, as in the 
boroughs, this rule might appear reasonable.! The singular London 
rule of 1356 (II. p. 137) which gave a childless second wife a moiety of 
the chattels of her husband, though there were children by the first 
wife then living, might suggest that the marital community was strong 
here, but it is more likely that the statement of the rule is imperfect. 

Another example showing how the widow's right might exceed 
the usual legitim share is afforded by the Godmanchester rule 
(II. p. 137) in which no dead's part is named as belonging to the 
intestate beyond the sum deducted to pay his debts. The residue 
was divided between the widow and the children, including the 
unmarried daughters and the sons married or unmarried. The cus- 
tumal next treats of the case *in which no widow survived, and in 
which a testator had made some bequest of chattels not equal to his 
full share. Seemingly the residue was then divided, so that the 
executors disposed of a third as they saw fit (the dead's part), while 
two-thirds (instead of a half) went to the sons and unmarried daughters, 
the debts and personal expenses having been deducted from the total. 
Here the children's part exceeds the usual share in legitim. 

The custom of Cambridge was declared in 1299 in this form : 
' Quod mulieres post mortem virorum suorum habere debent medie- 
tatem omnium catallorum eorundem,' ^ but in this text the share of 
the childreti is not discussed. It is unfortunate that we have no 
particulars of this custom, which savours strongly of the ' marital 
community.' 

Another curious rule on the subject of the widow's right deserves 
some attention, though it is too imperfectly represented by the text 
to tell all that we may wish. At Dunstable in 1220 (II. p. 138) we 
find the children's right diminished to the profit of the widow. 
She could take the household utensils, seemingly all the household 
movables except the heirlooms. She could remove the things that 
were not heirlooms, when she quitted her free-bench, presumably to 
remarry. She could give or bequeath these chattels apparently even 
while she was enjoying free-bench. It is not made clear whether 
p heir was a child of the widow or not, or whether there was any 

de Normandie, 5, § 4, 5 (ed. Tardif), spent on the purchase of lands, which 
which allowed the widow, if there were she could not alienate from the heir, for 
no * hereditas,' to receive a dower * de she had in them a dower right only, 
communi catallo ' and spend it. But if ^ Assize Boll, 27 £d. I., No. 96, m. 
she claimed her legitim * part * of the 27, dorse. Ct Cooper, AnndU of Cam- 
chattels and dower of the chattels as bridge^ i. 68. 
weU. the dower of the chattels was to be 
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dead's part or testator's part in the chattels. The statement with 
regard to the freedom of alienation seems to make it certain that we 
have not here a role analogous to the Germanic rules on the subject 
of the ' Gerade ' or outfit in clothes and utensils, &c., which were often 
the widow's right, because these were not alienable, but passed like 
heirlooms in due course to her female heirs. It would be tempting 
to see the widow here as 'heir' to the chattels which were not 
attached to the landed inheritance, but no conclusion can be based 
on so partial a statement of the facts as that which the text vouch- 
safes. 

The custumals contain no rules on the subject of the widow's 
* paraphernalia,' no rules on the London widow's bedroom furniture 
and apparel such as appear in later accounts of the London custom : 
an omission due to the fact that the Church had control of this 
matter in England. The Continental boroughs had much to say 
on the subject of the inheritance of the chattels.^ 

The custumals afford as a rule no detail to explain the precise 
working of the rule of legitim in points of difficulty connected with 
the children's share. Contrary to the later law of English legitim 
and also of Scotch legitim (where, however, the law of heirship 
movables was general after 1474), the heir of the landed inheritance 
could claim his share with the other children in the bairns' part in 
the Scottish boroughs (IL p. 136) provided he had not been advanced. 
The daughters who were married did not share, being advanced by 
their marriage portions. 

Heirlooms, — The heir's claim on the chattels in some cases ex- 
tended beyond the share of the bairns* part ; there went with the 
inheritance of the chief messuage certain heirlooms, over which there 
was no right of bequest. The heirlooms that generally passed to 
the heir with the chief messuage ^ were the father's seal, arms and 
armour, house fixtures, best domestic utensils and agricultural imple- 
ments ; sometimes his horse, and, in a district with water carriage, 
perhaps his boat. The heirlooms were not only not bequeathable, 
they were also inalienable. The Archinfield rule forbade that they 
should be either sold or gaged ; the Scotch boroughs admitted their 
alienability only in cases of urgent necessity, and the necessity was 
to be publicly proved by witness. Godmanchester gave a curious 

' Maarcr, i. 891 iqq,, 429 $qq. ; * At Valenciennes the youngest son 

Keutgcn, Urkunden^ Index, s. v. Her- took the heirlooms. })auchond, pp. 79, 

wede, Gerade ; also p. 151 ; Boisin, Lille, 180. See also Maine, Early Hist, of 

pp. 154- 5. InsU, p. 288, on Welsh heirlooms. 
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rule which aUoweil the wife's dower (' doe numerata *) U) U* made up 
out of the heirlooinii, provided she deposited their value aa a guarantee 
againht damage (II. p. 141) J 

The Kngliflh custuinalH confirm the view ' that in the heirlooms 
We have the remnant of tlu* aneiint idi-a that with the hereditarv 
proiM-rty goes the duty of hlood vengeance, and • mund ' over the 
dea<l man*H d«'|H*ndentH. This accountH for the {Missing of the arms 
and armour with the chief messuage. Later on in the to^ns the 
armn and armour muht stay with the burgage for the defenct* of tiie 
town. Before the will came into use, the heir or heirs were called Uy 
the whole ' Hauswenen * of the dead man ; and when Christutnitj 
hrought with it the will, it was so restrictetl as to prevent the be^pient 
of the chattels needful for the conduct of the house. What was 
allowed to the heir was probably not at first the ' best ' of each kind 
of chattel necen^ary to housekeeping, but one of his choice. The 
reservation of fixtures as heirlooms {e.g. the boiler), to prevent injury 
to the house, waH a reasonable arrangement to make. 



5. HrHllAKD AND WlFE. 

Nathaniel Bacon, writing on the (tovernment of England, observed 
that the Norman husbands were ' as well owners of the wife's per- 
sonal estat^m as of their persons/ while the Saxon wives liefore them 
were in divers regards more absolute and inde|)endent. ' I say not 
more happy, Wcaust* they were never one with their husbands.* The 
Uirough custumals are unwilling to yield to us material for a well- 
rounded ami artistic sentence that shall summarise the facts thus 
neatly. We shall fmd instead that the l»orough customs pursue an 
erratic, unsteady course, and the variations can be ascribed to no 
di(T< rence of race, or even to differences of principle carefully thought 
out by the legislators. Much may have turned on the character and 
|M»rHonal exjierience of the officer of the court who bad most legal 
kn<»^ ledge at the time when borough customs had to lie interpreted 
in a caM' of practical diflicnity. Hatters left originally very vague 
were decidinl in a definite way as occasion arose, antl the persons 
afTm;t4Ml could have no say in the matttr. The interest of the 

' H0«>lUi)>l bA« conirtbutril Urt:«*l> ofUTi «r. ;»4i. Th« rule urn* abohfthtfU 

|m ihi* \pti«k\ lUtinition of hrirh»«.iu*, by 31 *i\'ui c. ]0t. ». iflo. 
foi lit* iMitttliip iiioxmbirt of b«>n»uKh * ilt-u«;cr. /'«•.'!/ u. M7 •ff. 

Um h»i* gl%»ii l«» »n beir» br ihr .\cl 
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customs regulating the relations of husband and wife in the control 
of land and goods lies not in its revelation of anything approaching 
to system, but in the evidence which it offers of the long persistence 
of the old family organisation of the household, and of the bur- 
gesses' difficulties in fitting this on to the borough arrangements for 
freedom of alienation and devise. As brief summary is impossible, 
our task must be to classify : we will take first the limits to the 
husband's power to alienate lands and chattels ; second, the wife's 
will, and devise from husband to wife, and vice versa ; and third, the 
effect of the dissolution of the marriage on the ownership of the 
lands and chattels. 

• 

Husband and Wife's Eights in Land, — With regard to the husband's 
power, as administrator of the marital estate, to alienate the land 
which came to either party or both parties, before or after the mar- 
riage, the borough customs diverge from the common law in two 
opposite directions. Where there was a tendency to maintain the 
rights of the kin, the wife's inheritance was prevented from falling 
under the husband's control. Where the kin-right was weak, and the 
mercantile inclination to freedom of alienation strong, the husband's 
control of the whole estate tended to a completeness unknown even 
to the later English common law. The customs vary considerably on 
the subject of the alienation of lands of the wife's inheritance, pur- 
chase, or dower, on the requisition of proof of urgent necessity, and the 
method of proof, and on the necessity for the wife's consent. The 
proof of urgent necessity, if it had once been required by the King's 
justices,^ ceased to be required by them ; in the royal courts all that 
was needed was a separate examination of the wife, to secure her 
consent to alienations in which she was concerned, under conditions 
that would make it impossible for her afterwards to protest that she 
acted under compulsion. Some boroughs adhered to the need for proof 
of urgent necessity. Northampton required that all the other land be 
sold before the husband and wife could sell the marriage portion of 
land, guarding it only more carefully than the lands of the husband's 
inheritance; over such lands the heirs had a right of first 
purchase. With regard also to lands held by the wife in fee simple, 
we find some rules which are not like the common law either of the 
beginning or the end of the thirteenth century. At the beginning of 
the century ahenation of the wife's land, if made without her consent, 
was not valid, but with her consent the alienation was binding. At the 
end of the century the husband's alienation of the wife's land held 

^ H.E,L, ii. 409. 
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good BO long as the marriage lasted, though made without her 
consent. She could recover only at the dissolution of the marriage. 
The custom of Bury St. Edmund's in 1327 went beyond these 
limits of the common law (IL p. 104), by giving the husband an 
absolute control of the wife's inherited land ; he needed no consent 
to alienate her lands, or his own, so as to bar her dower claim.* 
At Lincoln about 1240 a man could bar his wife's claim to dower 
if he proved urgent necessity for sale : but if he let the land for term 
of years or gaged it, she could claim dower (II. p. 103). Bracton, 
who names this Lincoln custom, at the same time names a Lincoln 
custom still more liberal to the husband (II. p. 128), namely that 
the wife could claim dower only in land that the husband died seised of, 
and not, as was the rule of the common law, in land of which 
the husband was seised in fee at any time during the marriage. 
Ipswich had the same rule as Lincoln, at least as regards the right 
of second wives (II. pp. 123-4), a rule which perhaps held good in all 
cases. 

Another plan prevailed at Nottingham (II. p. 105), where a man 
could alienate and bar dower without consent and without proof of 
urgent necessity, if he could show that he and his wife were living 
together, eating from the same dish. Such e\idence would be taken 
as proof that the proceeds of the sale were consume:! jointly in the 
needs of the common household. At Dublin a husband could alie- 
nate land of his wife's right (the nature of the right is obscure) 
without her consent, if he could show that the price which he 
received went towards her sustenance as well as his (11. p. 116). At 
Godmanchester (II. p. 104) the husband could alienate lands which 
he had * acquired with his wife,' without his wife's leave and against 
her will, and on lands which he alienated she could claim no dower. 
Here again the nature of the wife's right is left to conjecture. If 
the lands were lands conveyed jointly to the husband and wife and 
their heirs, a common arrangement, the husband at Godmanchester 
had a fuller right than under the common law, or under the London 
law, which denied to the husband the right to deal freely with land 
held in fee under these conditions.'* 

When the wife's consent to the aUenation of land by the husband 
was necessary to bar her from claiming dower or other rights on the 

^ See H,E,L. ii. 407. In 1220 Plea Bolls of the Exchequer of the 

it was decided that a wife's land at Jews, p. 26. 

Bromley, Kent, which was of her in- ' H^.L, ii. 481-2, and below, II. 

heritance, could not be sold or given in p. 106. 
gage by her husband. Kigg, CaL of the 
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Purveide hit is also that hereby forthwarde ne be ^ myskennyng in 1461 
the courte pledyng, but every ryche and pore tell his grete sothenesse ^* ° '* 
withowten underneming. 

Taunton, cap. 12. — Et qe ehescun del dit burgh doit estre escote I4tii-I5th 
devant le conestable ou son Untenant en court par sa grosse verite ®®°*°^' 
sans chalenge lequiel il soit, pleintif ou defendant. 

And that every one of the said borough ought to be heard before 
the constable or his deputy in court according to the sum and 
substance of what he says without challenge, whether he be plaintifif 
or defendant. 

Fordwich, cap. 84.^^ — Tunc apellans dicat contra eum quod voluerit, i5th 
sed non solet appellum esse condempnatum, licet sit in aliquibus verbis ^®°*"y* 
defectivum. 

Then the appellor shall say against [the appellee] what he will, but 
his appeal is not to be condemned because it is faulty in some of 
its words. 

Winchelsea, cap. 8. — • • . Et non solet appelatum (sic) esse i5ih 
defectivum quia juxta verba legis in forinseco narratum non fuerit, century. 

The next is an English rendering. 

Hastings, cap. 13. — And be it understonde the declaracion of the 1461-83. 
appele shall not be defectif ' how be that it be not rehersed after forme 
of lawe used in the foreyn. 

Winchelsea, cap. 26. — . . . Et quant lez partiez veignez en court i5th 
en lour propres personez ou par attourne, le pleyntyf countra vers le ^^'^^^'y* 
defendaunt demandant conge de counter * sanz estre repryez, et le 
defendaunt en mesme la manere s'il veut, et mair lour dorra conge, 
mais en null manere de pice la ou serjeant ne est a la barre, nul conge 
averont de pleder saunz estre repryz. 

The next is an English rendering. 

Eye, cap. 35. — . . . And when the parties are come into court in Original 
their proper persons, or else by attornies, the plaintiff shall tell his J^^^,- 
demand against the defendant, asking leave of the court to tell his 
tale, without any reproof or reproach. The defendant may likewise 
ask licence of the court to answer and to defend against the plaintiff 

' Printod by, » MS. defectifer. 

'*' Also lioys, Sandwich, p. 468. * MS. countrer, 
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without reproof or n-proach, and the mayor shall f^ve them licence. 
But wIhtu is any pU*a which is pleaded at the Imr by the serjeanta 
or else by the learneil counsi'llors, then the parties shall hare no 
licence to plead, but at their own i^eril or jeopardy. 

London. Liber Albas, p. 818. — Item laou les parties appiergent en 
court des viscounty, usi* est qc les pleintifs poent amender lour pleintes 
et loure billcs tout temi>s, avaunt ceo qe meismes les parties soient a 
iasue ou pledez en judgement en court de recorde. 

Where the parties appear in the sherifls* court, it is the cosiom thai 
the plaintiffs may amend their plaints and their bills at any time 
before the said parties have joined issue or pleaded up to a jodinnent 
in [this] court of record. 
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ICiataken Defence. 

Vewcastle, cap. 6, § 8.^ — Nee [burgensiit] debet respondere sine die 
et termino, nini prius in stultam responsionem inciderit, nisi de rebus 
que ad coronam pertinent. 

Nor ought the burgess to answer without a fixed day and term (except 
in matters which conceni the crown), unless he has first bhtndt-nd 
in his defence. 

London. Add. MS. IT., § 4. — Si [lum] plai suit en U curt le rei. fo 
est a saveir en husteng, e Tencuiieur nume testenionies devant 
defense, ices t^'stemoniei? sunt [lerduz |Nir la lei de Lundree, kar il 
sunt fercend,' vo est a dire, ne sunt |)as a dreit numei. Se li tei>temonie 
sunt a dreit nume, dune deit Tom jugier que il viengent arant a 
quinzeine, e sulunc ^o que il |Nirlerunt, les aldtrmans en durunt dreit.* 

If a plea is sued in the king's court— that i^ to say, in the hnsUng 
—and the accuser names witnesses before thedefenee, tbeoe witnesaea 
are lost by the law o( London, for they are wrongly declared— that 
IM to sav, they are not propt*rly named. If the witnesses are pro- 
perly named, then it should be adjudged that they come forward in 
a fortnight, and according as they speak the aldennen iihall giTe 
right. 



' Aim* in the WrAruiouth charter, 
liUt witKtait i\w clatiM concerning; tht* 
ctuwn ploAJi. 

' IViiimn a mttmhen* m t««tini(>niuni. 
I o^c thv intcrprctatiun to iHr. 



Lie Wn 11 Ann. 

Vt. MAur<»r'» r^P* i"* ^'^^'^^ «'*« 
<ir$rt:af're*f rritftit, Mt/ur^'^b* r. Ak. 
\Vi«». Sluml).. p(;ilhi«l. i 1a^*«. lt«*7. 
li. Mil. 
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Egremont, cap. 31. — Item si burgensis ceciderit in placito pro 1200 
defectu responsi dabit iiii. d. domino de forisfacto, et recuperabit (*°^°*)' 
placitum suum. 

If a burgess fails in a plea through a faulty defence he shall give the 
lord id, as fine, and shall recover his power to plead. 

London. Add. MS. XIX. f. 115 b.^ — De roberia et pace infracta. 12th 
Eoberia et pax infracta et raptus et felunia et membrum fractum et ^^'^^'^T^ 
incendium et assaltus prepensatus omnia ista et talia defendenda 
sunt ante consilium captum et post consilium. Si quis eciam alium 
appelaverit de toUagio coram vicecomite et culpatus non defenderet 
nominatim toUagium, quamvis defenderet de verbo in verbum, erit in 
misericordia vdcecomitis quia non defendit tollagium et ad defensio- 
nem erga clamivum. 

Of robbery and breach of the peace, — Robbery and breach of the 
peace aud rape and felony ai^d mayhem and arson and foresteal, all 
these and similar pleas are defended both' before and after the 
taking of counsel.^ And if any one should appeal another of with- 
holding toll (?) before the sheriff, and the accused does not deny 
' tollage ' eo noviine, though he may otherwise deny the charge 
word for word, he shall be in the sheriff's mercy, because he has 
not denied * tollage,' and [he shall further be] at his defence againsl 
the claimant. 

Leicester.'* — Swareles.* E pur ceo ke us6 fu avaunt ces oures 1277. 
quant les parties deveient pleder e le pleintif aveit dit sa querele, 
si le defendant taunttost cum la parole ly fuist issue de la buche 
ne deist thwerthutuay il fu tenu cum non defendu e ceo apelerent 
swarcles, ne ne li fut suffert de enparler ne de cunseil demaunder 
ne nul hume ki suist les usages pur li parler, dunt muz en forent 
perdaunz ke ne saveient les usages, sur ceo est ore purveu ke quant 
les parties aperent e deyvent pleder, le pleintif die pleynement sa 
querele saunz chalenge u boket par li meimis s'il sache, on par altre 
ke seit avoe, si memos ne sache, issi ke par oubliaunce de tens ne 
par altre circumstance chalenge la querele ne seit abatue. Mes si 
le defendaunt demaunde declaracion de tens ou de altre chose ke 
necessaire seit a la pleinte pur meuz estre acerte a respimdre, seit 

^ Also in Liber Albus^ p. 114. and Bomney, p. 15. 

^ Apparently the London custom ' Eecorda of Leicester, pp. 166-8. 

allowed counsel in felony cases, forbidden * Danish svar = answer. See Pol- 

in the Leges Henrici I. 46 and 47. See lock and Maitland, ii. 606, for an ex* 

below for counsel allowed to appellees planation of the process of * defence.' 
by the ISth-centurj' custumals of Lydd 
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la (Ifchimriun ftU* lueflim* run* hAunz chiiUnge. Puih (|uant le 
|»li*intif livvTix qiurtlc, le defeiulaunt eit rehtmliht cfiitare a rcApundre 
k*il nu Miii hUHpriH. K H*il se voilo conseilkr e enparler, It* face par 
cun^i* V. revegne u die coo kc il (fuide ke li puiniM* valer. tut Hatinz 
chalen(<[e nu h<»kut/ par li mciniefl ou par altre k<.* seit avoi* sil 
nicmis uv sache. E s'il quidu ke son priinor respun^ ne hufHnc* luie, 
die allri' chosts ou il sv voile atreiik " t4*nir e jupement prendre. E m 
par avt-nture quant le pleintif avera t|uerele, le defendant uv puiffna 
dedire ceo kc il avera dit rer ly, ou ne voillo re^tpomlre puitt k'il 
8erra amoncHte [mr le baillif, si il ne die resnable encht*Hun pur quel 
roHpundre ne deit, Keit cum non defendu e cum atcarflft cum fa 
avaunt UHe. 

77u' H fu it'/v tuM, — \ni\ whereas it was custoiiiary hvfi'tofori*. whea 
tlu* parties ought to plead and tht* plaintiflf had laid hi.s pUint, if the 
defendant, din-ctly tht* plea ha«l left the plaintiflTs mouth, ditl not mj 
Thwcrthutnay,'' hi* was held to be undeffudi^ and that was called 
SwarlesH/ and hv wa^ not allowe<l to plea«l or to a^k counsel, nr to 
have any innn who knew the usagvM to speak fur him : whereby 
many from not knowing the usageit lo8t their suits : For this it 
is now pntviiled that wh(*n the parties apftear and ought to plead, l««l 
till* plaintiflf fully Ktat4' his Huit, without challenge or hindrance,* by 
himsi^f, if he knows how, or if not. by anotlier ^ho h a%*owe«l« 
HO that the plaint l>e not abated by nonsiHcification of time, 
or by any other circumstance challenge<l. Kut if the defendant 
demands declaration of time or other thing necestsary to the plain! 
that he may be l>etter certain of answering, let the declaration be 
ma<le at once without challenge. Then when the plaintiff shall ha%'t 
pleade<l, the defendant shall have reasonable tinn- to answer, 
HO that he be not taken by surprise. And if he wi.nhes to 
take counsel and imparl, let him do it by leave and conie back 
again to say what he tmws may avail him, by himself (»r by another 
who is avowe«l if he hiniM^lf knows not how. and all without chal- 
lenge or interruption. And if he trow that his first answer doe« nol 
sufHre, let him say something else, to which he wiahen to hold abs>- 
lutely and ujion which he will take judgment. And if percbano* 
when the plaintiflf has pleaded, the ilt* fondant cannot deny wliat he 
has said against bun, or wdl not answer, after he has bet*n admonished 
by thr bailiflf. unless he gives reas4»nable excuse- why he should nol 
answer. 1ft him be treated as undefemled and as * swarlcss * as 
fonuerly cu^tomar)*. 



* See notr .'». • See nou 4. j*. 5. 

' Cf. tranrhr in (iodefroy. And tee * Vi. ko^uet, mift^chrmmt iljttrrk, 

for airrnrhr Y. H. :t*2 a:i Kd. 1. p. 8 Wtmvmct, FurtchuHi/m, p. **\f\. lliArU 

(1904). our^ Are mrntiuni-d in the •Ulute of 

* S€« Vol. I. p. Itia. KiMr^UiAii, 5/<ifMfff o/ thf lU*tim, 1. 144. 
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London. Liber Albus, p. 296. — Et s'il aveigne qe nul par disavise- 1285.' 
ment se mette a la ley Tou Tenquest gist, pur ceo ne soit pas jugee 
com noun defendu, mes soit mis par soun juge al enqueste saonz 
autre damage avoir. Et nul ne soit trope legierment chalaongeez 
en tieu manere des pleys pur maucountier ou pur defendre, mes qe 
il die les paroles duez, dount homme peusse treier le groos. 

Ne nul homme pover ne foreyn ne de (sic) conusance de la ley 
ne soit chalaungee pur defaute q'il ne die les paroles duez et usueles 
solonc la custome de roialme, en comp[t]aunt et en defendaunt ; 
mais soient tieux gentz bonement resceux a dire lour grosse veritee. 
Ma[i]s touz voiez en issue preigne la chose tieu fyn com avaunt est 
ordeign6. 

And if it chance that any one through want of advice offers 
compurgation where an inquest lies, he shall not for this reason 
be adjudged as undefended, but he shall be put by his judge to the 
inquest, without incurring other damage. And no one shall be too 
lightly challenged in suchlike pleas because he has made a bad 
count or [a bad] defence, provided that he say sufficient words for the 
substance to be tried. 

And a poor man or foreigner without (?) knowledge of the law 
shall not be challenged for feuling to say the required words and 
those which are usual according to the custom of the realm, in 
making his count or his defence, but such people shall be well 
received and allowed to utter the substance of their case. But always 
on issue [joined] let the matter be brought to such end as is afore 
ordained. 

Waterford, cap. 86. — De malida baiUivorum. — D'autre part si le isoo 
p[ro]vost see en la tonderie^ e la viegne un homme ou une femme <*^^°*>- 
devant lui qe paraventure ne sevent pas la loi de la chit^ come faire 
dussent, e par aventure qe le baillifs soit couroch^ a luy qi vient 
devant lui pur aunchiayne hayne, e luy met suis q'il a dist ou fest 
cose q'il unqe ne pensa, le baillifs ne le puist metre al serment, si 
beal ne lui soit, se il ne le denie, mes se il le' deneie, il se purgera 
de sa septime mayn e purra dire, ' Sire, vous poez dire vostre volente 
come baillifs.' E en vers son viesyn il se [purra]* purger* ove sa 
tierche mayn. 

Concerning the bailiffs' malice.^ — Furthermore, if the reeve sits 
in the tolsey, and a man or woman oomes before him there who 

^ The date is given by * Liber Horn.' * MS. purgez, 

' See note, Vol. I. p. 822. ^ On appeals against the judgments 

'MS. nele, Dublin le, of mnnicipfd officers, see below, p. 16. 
^ Added from the Dublin version. 
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perchance does not know the Uw of the eiij m he iboiild, and 
perchance the bailiff through an old hate grows angry with the man 
who comes before him, and charges him with having «ud or done 
Homethin^ which he never intended, the bailiff cannot pot him to 
the oath unless he chooses, provided he makes no denial ; but if ha 
makes denial he shall purge himself with six compurgators. And be 
shall saj, 'Sir, you may say your will, as bailiff.' And against a 
neighbour ' he can purge himself with the third hand. 

^9^' Swansea Charter. — Concedimus quod omnes et singuli ministri 

nostri, si in aliquo infra libertateni ville deliquerint, rcapondeant in 
hundredo nostro omnibus et singuliB d<} se conquerentibos de injuriis 
et gra\*aminibu8 eisdem {kt ipnoe miniBtroe illatia et hoc ad veri- 
tatem facti sine solempnitate narracionis; et adjodicentor emende, 
reetitutiones ot correciioncs secundum modum et quantitatem delicti 
per hundredi nostri considcracionem. 

We grant that all and singular oor ministers, if they offend in 
aught within the liberty of the town, nhall answer in our hundred 
to all and singular those who complain of injuries and grievaneea 
suffered by them through the said ministers, and this as to the truth 
of the fict, without the soleomity of a count; and the amends, 
satisfaction, and punishment sliall be adjudged according to the 
measure and importance of the offence by the decision of our hundred. 

I6tb Fordwioh, cap. 40.' — . . . Et si defendcns non haboerit concilium 

otttory. ^.^1 f^j^^ fuerit alterius linguo quam noetre vel adminas ignotua, dabit 
ei major concilium pro eo, videlicet aliquem juratom aot ser^'ientem, 
vel adminus dicetur ei quod veritatem recognoscat, et non •urri- 
pietur piT defectum verborum in curia incautc prolatorum vel per 
hojosmodi cavillationos. 

And if the defendant has not counsel, or uses perchanoe another 
language than ours, or if he is unknown to us, the mayor shall 
give him counsel, to wit a jurat or a serjeant, or shall tell him to 
confess the truth, and he shall not be caught up for want of the 
words of court, or for words incautiously uttered, or by any soch like 
cavillings. 

Privileges of the Defendant. 

if70 Legos Qoatuor Burgonim, cap. 78.— Si aliquis calumpniatus ait per 

(about). aliquem, pluribus calumpiiiis non tcnetur re8{K>ndere uno die nisi de 

una calumpniu, nisi 8]K>nte voluerit. SchI diversis {tersouis de diverais 

calumpniis respondere tcuetur.' 

^ A fellow- burgess, not an officer. ' .Vl«o Sandwich (Boyt). p. 44A. 
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If any one bring several actions against the same person, the 
accused is not bound to answer more than one charge on one day 
unless he chooses. But he is bound to answer divers charges if they 
are brought by different people. 

Exeter.^ — The ancient custom of this city is that when the de- Unoeriain 
fendant is arrested and the plaintiff non-suited, he ought to pay the ^^• 
costs thereof before he commenceth against the same defendant 
another action of the like nature. 



Priority of Plea. 

Leges Quatuor Burgomm, cap. 82. — Si quis verberando fecerit ali- 1270 
quern hlua ct blodi^ ipse qui fuerit hlaa et Modi * prius debet exaudiri (*^o»), 
sive prius venerit aut non, ad querimoniam faciendam. Et si 
uterque fuerit hlaa et blodi, qui prius accusaverit prius exaudietur. 

If one man by beating another makes him bruised and bloody, he 
who is bruised and bloody ought to be heard first, whether he 
comes first to make complaint or not. And if both are bruised and 
bloody, he who makes the first accusation shall be heard first. 

Leicester.^ — Holsake. E pur ceo ke un usage fu en la vile, ke si un 1277 

hume se pleinsist de un altre, taunt cum sa pleinte fust pendaunte, 

son adversaire de nule pleinte, dunt il se pleinsist de li, serreit oy, 

dunt avint sovent, ke si un hume eust batu un altre, si celi ki le tort 

aveit fet peust cure ^ avaunt al baillif e pleindre sey, e celi ki tut le 

damage eust re89u venist apres e se pleinsist, ja ne sereit oy pur la 

pleinte Tautre : sur ceo est purveu ke chescun en sa pleinte vers altre 

seit oy, e chescun estoise a dreit vers altre si com dreit veut aver. E 

mes par eel usage ke fu apele holsake home seit delays de son dreit 

siure. 

Holsake.^ — And whereas there was a usage in the town that if a man 
impleaded another, so long as his plaint was pending his adversary 
should not be heard in any plaint made against him, hence it 
often happened that when a man had beaten another, if he who 
had done the wrong could run in front to the bailiff and make 
plaint, and he who had received all the damage came after and 
made plaint, he would not be heard because of the plaint of the 
other: wherefore it is provided that every one be heard in his 

^ Izaacke, p. 8, without reference. * Infinitive coure (curr&re), 

^ Cf.Schreuer (Gierke, For«c/mn^en, ^ Possibly of Scandinavian origin, 

Kg. 50), p. 126, cited in Liebermann*B from hald-taJc, an acousation or action 

Leges Henridy p. 611. that hinders or detains. 
' Eecords of Leicester, i. p. 162. 
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plaint against another, and each stand to right towarda the other, 
as right will have it And no more bj that osage, which wai called 
Ilolsake, shall a man be delajed of suing his right 



Attomeya and Counael. 

mu London. Liber Albus, p. 63. — Sciendum eet quod si quia forinaecui 

mancns extra civitatem et terram teneat in civitate, ei implicitmtua 
fuerit de tenemento sue per breve domini regis, bene poterit lacere 
attomatum suum yter breve domini regis et erit admiasua. Sed ai 
aliquis forinsecus voluerit aliquem de civitate impUcitare, non poieril 
facere attornatum suum aliquo modo, quia sic posset quemlibet civem 
juste et injuHtc gravari et indifferenter vexare. 

Do it known that a foreigner dwelling outside the citj who holds 
land within the citjr and is impleaded concerning his land bj the 
king's writ, may maJce his attomej by the king's writ and he will be 
admitted. But if a foreigner seeks to implead a citiien, he cannot 
make his attorney, for thus he might vex and aggrieve a citizen 
without as well a.s with good cause.^ 

1S69. London. Liber de Ant. Leg. p. 4S.— Dc cetero non sit nec^se habere 

causidicuin in ali<]u<) placito moto in civitate neque in hustingo, neque 
in aliis curiis in civitate, preter in placitis ad coronam regis pertinen- 
tibus vel in placitis terrarum, nive de namiis injuste captis (etc.)* 

Henceforth it shall not bo necessary to have a pleader in any 
plea moved in the city, whether in the busting or in other courts in 
the city, except in pleas belonging to the crown, or in pleas of land, 
or of the unjust taking of distress.' 

IMO. London. Liber Albus, p. 670. — Que [nul contour] ne soit attoume 

. . . ne que attourne ne soit countour. 

That no counter be an attorney and no attorney a counter.' 

1177. Leicester.* — Plt$ de aioniez. E pur ceo ke atornes ne soleyent 

eet re pris fors en curt e en presence des parties e ce pur le pleintif 
suleuient, duiit muls de gent eni>erdirent lor altres bosoignes ou lor 
paroles, est purveu ke Tune partie ou Tautre ke voile puisse atum^ 
fere, e cck) ausi bien en absence de son adversaire cum en sa presence. 



^ Sec Hninner't coiuineni on thi« might sppoint aUomeyt m in ih« king's 

pauw^e. ForBchungen^ p. 481. court. 

' The clwiter of 52 lien. \\\, {Librr * A full account of th« eountor't 

d€ Ant. Le*j, |>. MH) irave leave that in office it fn\ en in Li6. (*M«f. (lQH0i.p.)l4L 
pUtkM C(»ncenuni: Und foreiKn<*r« and * i^cnTi/f <>/ Letcr§trr^ i. p. 161. 

other*, whether dnuandant or lirfctidjuit. 
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E ke Tatorne seit reB9u en son liu a fere taunt cum il meismes freit, 
fors sul a la lei fere, ceo est a saver en paroles ke par aturn6 puissent 
estre plede, e ce devant deus jures ke Tatorne puissent temoiner si 
mester seit. 

Pleas of Attorneys, — And whereas attorneys have not been wont to 
be taken except in court and in the presence of the parties and 
that for the plaintiff only, by which many people lose their other 
business or their pleas, it is provided that the one party or the 
other, so wishing, may make attorney and this as well in the 
absence of his adversary as in his presence : and that the attorney 
be received in his place to do as he himself would do, except only 
in making oath, that is to say in the pleas which may be pleaded 
by attorney; and that before two jurats who may bear witness to 
the attorney if need be. 

Exeter, cap. 23. — Si un home est enplede devant baillif et il soit 1282 
enfranchise, si put aver jur uteyne de resspundre, et le autre put fere (*°^°*)' 
sun aturno de la cause devant le autre. 

If a man is impleaded before the bailiff and he is of the franchise, he 
can have a week's delay to answer, and the one party can make his 
attorney for the plea in the presence of the other (?). 

Ipswich, cap. 49. — Item use est en Tavauntdyte vyle de Gippewyz 1291. 
qe les chefs baillifs de meyme la vyle joyntement e severalment pussent 
prendre attorne dil demandaunt e dil defendaunt, en chescun play 
pendaunt e attame devant eux par brefe ou saunz brefe, e ceo auxi 
bien en absence de partye com en presence, e auxi bien hor de 
court com en court, e qe chescun de eux seyt cru a recorder le 
attorne q*il aura issi receu. E si nul qe plede ou qe seyt emplede 
en la court avauntdite par brefe ou saunz brefe seyt si malade ou 
en tel estat de cors q'il ne pusse, saunz peril de cors, venir en 
cour a sure soun pie ou a defendre, qe les ditz bailiifs pussent 
maunder un de lour subbailifs ou acun autre covenable persone 
a prendre de celuy malade attorne en meyme le pie. 

It is the custom in the aforesaid town of Ipswich that the chief 
bailiffs of the said town may jointly and severally take an attorney of 
the demandant and of the defendant, in every plea pending and begun 
before the bailiffs by writ or without writ, and this either in the 
presence or in the absence of the [other] party, and both outside the 
court and in court ; and each of them shall be trusted to record the 
attorney that he has so received.^ And if any one who pleads or is 

^ And on the aldermen*8 entry of attorneys upon the records see London 
Liber AlhuSy p. 222. 
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impleaded in the court aforMaid, bj writ or witliout writ, \ie so ill or in 
such a Htat4i of body that he cannot, without riik to life» come to court 
to sue his plea or to defend, the bailiffs maj tend one of their sub- 
bailiffs or other suitable person to take attorney of the sick man in 
the said plea. 

13M Winchester, cap. 6. — Dert^hef nul des avantdiz vint e quatre ne doit 

about). gustcncr partie vn curt de la cite, nc estre cuntur ne enpemur de 
parole en prejudice de la franchise de la vile. 

Furthermore, none of the aforesaid four and twenty [chief citiiens] 
may maintain one of the parties in the city court or be a coontor or 
undertaker of pleadings in prejudice of tlie franchise of the town. 

1800 Waterford, cap. 60.— 7 V narratorihu$. Dautre part si un coonteoor 

^ vient devant justices ou devant Ic weir en ^ le hundred de la cite, ou 

devant les baillifs en la tounderie, e doit counter pur un bomme oo 
pur une feiume, e aventurc aveigne q'il soit deflaw[oujee, son cors irra 
a la prison, e si il ait ' graace des baillifa [qu*il] ' n*aile poynt a la 
prison il dorra x s. so il n*ait gnuice de meir e des Iiaillifs. 

Of countors,- Furthermore, if a professional pleader comes before 
the justices or before the mayor in the hundred of the city, or before 
the bailiffs in the tolsey, and is to plead for a man or for a woman, 
and it happens that he is disavowed, he shall be sent to prison, and 
if he has grace of the bailiffs so that he does not go to prison, be 
shall give lOs., unless he has grace of the mayor and bailiffs.* 

1100 Waterford, cap. 91. — [iv] [c]achrjn4 [at]tnrni^ D*autre part si un 

•^"•^' foreyn jwrte un bref seur un chiteyn e le cacheix)l* de la vile prent 
a mayn de estre attorne vers le chiteyn pur le foreyn, il perdra aa 
viergu e irra a la pri84)une. Car il [ne]^ puct estre q'il ne sciet 
le consail de la vile, [et si riens face encountre nul de la cyt^]* il 
est perjurs, lUes il purra bien estre attorne i>ar conge le mair e lea 
baiUifs c nient autrewcnt. 

0/ the cati'hjM^U as a/ /om^.^ Furthermore, if a foreigner brings 
a writ against a citi/.en, and the eatchpole of the town undertakes to 
be attorney for the forei^er against the citixen, he shall lose his 
and go to prison. For it caimot be that he does not know the 



* MS. oM rn^ but the I>ubhn version Tart of the rtibrie is cmught up in 
omit« OM. the binding;. 

' MS. fiaiV. IhiKltn \oniion ryt, Ihiblin ven>ton »rryttmnf, 

' Supph<Hl from the Ihibhn %er«ion. ' .VddcHl fn>ui the Ihibhn Ycrftioo. 

* (hi the puni«ihm<nl of the thi- * The Waterford MS. Hm instead j>«r 
STOwe«liMlv(K*iiu •«€• Hnainer, FiTirkun- fn/^t. 

yen, p. 3M-i. 
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ooansels of the town, and if he does anything against any of the 
city, he is perjured. Bat he can very well be an attorney by leave 
of the mayor and bailiffs, though not otherwise. 

Waterford, cap. 106. — De attorni fere. D'autre part si un porte 1300 
bref vers autre homme, e le dcma[n]dant fait son attom6 apr^s touz (about), 
las delais del bref finitz, le defe[n]dant poe[t] demander a la attorn^ ' ou 
est vostre garant ? par qi estes vous ^ attorn^ ? ' E si Tatoume n'ayt 
poynt de garant, mes vouche les baillifs a garant, e le defendant soit 
chac6 a respondre par les baillifs e par leur jugement, le defendant ' 
puist repeler chel jugement devant le justices le rei. E si issint soit 
qe I'attome^ eit garant par bref le roi, le defendant respondera 
[par ley],* kar 900 est loy. 

Further, if a man brings a writ against another, and the de- 
mandant makes his attorney after all the delays of the writ ar$ 
finished, the defendant can ask the attorney, Where is your 
warrant ? for whom are you attorney ? 

And if the attorney has no warrant but vouches the baih'ffs to 
warrant, and the defendant is driven to answer by the bailiffs and by 
their judgment, the defendant can appeal against this judgment 
before the king's justices. 

And if so be that the attorney has warrant by writ of the king, 
the defendant shall answer by law, for this is law.^ 

Horwich, cap. 49. — De servientibus narrantihus in civitate et eorum Before 
gestu, — Item quod servientes narrantes pro clientulis suis in curia ^^^* 
civitatis qui de eadem sunt oriundi manuteneant et defendant pro 
posse suo leges et consuetudines illius civitatis tarn infra civitatem 
quam extra civitatem, et quod pro nuUo extraneo nee alio in nullo 
casu illas contra placitabunt. Et ad quodlibet festum S. Michaelis 
coram ballivis sint jurati, et quod nullus eorum in curia coram 
ballivis socios suos nee adversarium suum verbis contumelliosis vel 
inhonestis afficiet, nee ibidem rixam faciei cum rancore, ymmo 
clientulo suo bono modo et honesto deserviat prout decet. Et si 
aliquis eorum fec[er]it contrarium et ad hoc fuerit assuetus postquam 
ter fuerit monitus quod desistat et honeste se habeat, et desistere 
contempserit, pro tali contemptu et gestu suo inhonesto de narrando 
in dicta causa ^ in dicta curia suspendatur quousque se emendat, et 
graciam communitatis inde habere meruerit. 

^ So Dublin ; Waterford MS. vou9 ^ Added from the Dublin version. 

cBtes. * Ct H.E.L. L 191-2. Bnmner, 

^ So Dublin ; Waterford MS. de- For$chungen, pp. 422 aqq, 
mandanL * In dicta causa is omitted in an 

^ So Dublin ; Waterford MS. has lui earlier version. 
attorne. 
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Of Serjeant* maktrnj counts in the city, ami of their conduct. — Thai 
BeijeantR making counts in the city court for client! who belong 
to the town shall maintain and defend to their utmoit the laws 
and customs of thin city, both within the city and without, and that 
for no stranger or other person in any case shall they plead counter 
to the same. And every Micliaelmaa they shall be sworn before the 
bailiffs, and none of them shall brand their fellows or their opponent 
with contemptuous or shameful wonls in the court before the bailiffs, 
nor stir up strife there with hatred, but rather serve their client in 
good and dfcent manner as is due. And if any of them do to the 
contrary and be wont so to do, after he has been thrice warned to 
stop and to l>ehavo himself properly, and does not do so, he shall b« 
suspended for this contempt and for his bad conduct from pleading 
in the Kaid cause in the said court until he mendii his manners and 
deHer>'es the panlon of the community in this matter. 

IWH. London. Liber Albas, pp. 6S1-S.' — Item t|c nul pledour ne attoomC** 

soil oye a pleder pur lour elientz deinz la barre en court dea 
viacountes, nu-s estoient hors de la barre sanz crie ou noise faire, 
iasint qe les gentz de leys et bouns gentz de la citee puiHsent estre 
escutoz en due manere de lour busoignes q'ils ount a pursuire en les 
ditz courtz, toutdys exceptz ikthohcs qui vuUent suire pur le roy ou 
la citoe. 

Item qi* nulle pledour ne attourne enfourme n'enforge nulle 
honune de suir fauxement vers nully ])ar accioun faux et forgez a 
grevaunoe. Kt hi nul le fiicc et de ceo suit atteint, i»ar examinement 
de dit pleilour ou attourne devaunt le mair et aldermans, soil 
fortjog|{i*8 par uu an de la court. 

That no pleader or attorney be h<»u^ while pleading for their clients 
within the bar of the sheriffs* court, but they shall stand outside the 
bar witiiout making noise or disturbance,' so that the men of law 
and th«* good people of the city may be heard in due manner in 
the legal husinens which they have to pn>secute in the said courts 
(always exc«*pting the persons who have to sue for the king or for 
the city). 

That no pleader or attorney shall instruct or aid a man to 
sue fiilstly against another by a false action and one invented to 
annoy. And if any one doi*s so and is attaint4'<l thereof, on the 
examination of the said pleader or attorney before tht> mayor and 
aldenuen, he shall be made to forswear the court for a vear. 

» Fn)iii lA'lXvr li«H>k H. Lih^r sithus. pp. 47:J. .Vi.'». 

* The cMi;h« of thf Attornev mtui u( * ^><« bclou. p. 4'A. on order m court, 

the couiitor iiii* f^iven iii two (onu». 



ATTORNEYS AND COUNSEL 15 

Et en mesme la manere soit fait, s'ils alleggent ascune faux 
matire foreine pur ouster la court de jurisdictioun. 

And the same shall be done if they falsely allege any foreign 
matter to rob the court of jurisdiction. 

Worcester, cap. 72. — Also that no serjaunt be attorney nor colour 1457. 
the meanes of attorne, nor appere for eny party, nor to take eny 
money under the meanes of attorne, but the persones that sewen 
to make and ordeyne the attorhez themself ; but yf so be that eny 
stranger make eny ofiScer attorne by writynge, not feyned or colored, 
and that it be written and ordeynd at large out of the seid cite.^ 

Lincoln, cap. 44. — Pro oneracione et disoneracione attornati. — In liso-l. 
evere accion personall wer the dyflfendaunt comys in to court and 
ther oppynly seyn and makys his attournay to answer to the playntyflf, 
and after, be dwe proces or verdyt, the sayd diffendant ys condempnyd 
in det, damages, or fyne makyng, yff he be sufiSciant, a fieri facias to 
be awardid to doe execucion os befor yt [is] specefyd. And yff he 
be not sufficiant to content the dwte,^ the scheriff and thayr ofiScers 
schall content and pay for hym, in so mych that [h]e was present 
[there in]' court and the ofiScers possessid apon hym and myght atake 
swerte for thayr dyscharg for his noun sufiSciance. 

But yf any attournay apeyr for any diffendant of his awn volunte 
and fre wyll, that than yf the diffendant be condempnyd in det, 
damages, or fyne, and com not in to corte to content and pay the 
condempnacion in dischargyng of the attournay, that then a fi^ri 
facias be awardyd to doe execucion of the landis, tenements, goodis 
and catels of the sayd attournay. And yf the sayd attournay be not 
suflficient, the plantyf schall have execucion apon his body to abyde 
in warde to he be content. 

Ihiblin.^ — No man of lawe schold pled befor mayre and baylyfys 1^56. 
... in the courte ... for no maner of man hot gyf that the accyon 
pas 20«., hot every man to tell hys own tale, with the supportyng of 
the recordowre . . . aftyr ancyent custum. 

Lydd, cap. 17, § 2 — And it is to wite that the appelour and the 1476. 
appelle here [in an appeal of felony] may have councel, that one to 
maynten his appele and other to abate or to defend.^ 

' In cap. 59 it is ordered that if there Records^ i. p. 288. See below, p. 45, for 

arc two attorneys of the city no foreigners Dundee, 
shall be sworn as attorneys. ' See p. 5, note 2. So also Bomney, 

'^dwte = debt. 'torn. Lyon*scap. 8. For the opening passage 

* J. T. Gilbert, Calendar of Dublin see Vol. I. p. 58. 
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1490- L Dublin.^ . . . Ab well the pleyntyffes an the defendaonts Bhall shew 

an<i declare their owne tales by themHelfe or by ther attomas, 
accordyn^ to an olde law therapon made . . . and to pledde to a quasi 
in lykc wise . . . and to take non excepsiones agaynes no iierson ne 
pcrsones that have no freholde so that he have in godee to the 
value of V. niarkc, ho that the accion excede not *20«., provided allway 
that thin extende not to freholde ne syses of fryshe force. 

H9S. Somney IL, cap. S4. — Item it is used that non attorney be ressewyd ' 

for to pursue ne defend any pie that is attanyd ' in court yf it be 
not at reqneste of the parti in playne court liefore the baleff ande 
the barons withine the court/ 

1S74. Laaeastar, cap. S7. — The Serjeants or bellman shal l)e attomayes in 

all forraigne pleas, and no other personne to be attornayes withoute a 
letter of attomaye frome the partie. 

Legal aid for Widows and Orphans. 

14SS. Harafordy cap. tS. — Viduf ft orphapii oiljiirandi »unt. Et si vidua 

vel ori)hani * aliqua dampna receperint vel eis injusticia facta fuerit, 
ballivus et senescallus in omnibus horis tarn in curia quam extra [eos] 
adjuvare debent et tenentur. 

Ofi helfnng wulou't and orphans. — And if widows or orphans 
receive any damage, or if any injostioa be done to tbam, the bailiff 
and steward at all times, both in court and out of it, ought to help and 
keep them. 

Srror and False Judgment. 

last Xiatar, cap. ST.— Si un home plede en curt de cite par bref a 

(Aboot). >^erpit la curt, saunz ^ ke loy de terre luy defaille, et plede en 

cunte de la defaute de droyt prover par serment, si deyt e.ntre repeU* 

par le l>aillif, mcs le veskunto deyt estre en la curt de la citv et oyer 

ke Ten face dreyt de une part et de autre. 

If a man plasds in the city court by writ and abandons the oourt 
(unless the law of the land fsils him), and pleadrf in the county 

* Cd/«*n«/<ir o/ Dubiin Hrcord*^ i. drvd. In other vuilt th«v txukx br ap- 
p. 871. pointed m the pr^iM»nce ol th« iiui\ or or 

' fTM^wvil s r^«tvMl. umvor and haiUff. Uy«, cap. 41, rv 

^ *tt*n\d = Attanu'd, bef^in. f|uirr« iht Altomr\A in plr«« of land to 

* A^ainit thin in mhtt«n * \Ar*r de- m appointetl U*fore the inavor and 
eret* anud llro«ihulle. 23 Kd. IV.' jurat*. 

Funlwicn, cap. •*i4 lalio Sandmich, ^ Mont|^llllery adiU : * •w* aliqtii 

Boy«, p. A\ti\^ re«]tnrrfi that att<»meyt alii lii^ei doinini noatn reici*.' 
in tuitt (or land U- appointed m fall hnn* 
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court concerning the default of justice, to prove [it] by oath, he can be 
brought back [to the city court] by the bailifif ; but the sheriff ought 
to be in the city court and hear that right is done on both sides. 

Cork, cap. 26. — Mais si nul se seint grave par asqun ministre de ^^^ 
court, suy par voi ^ devers ceux saunz * reprover les en court en ceste 
foorme ; si nul se viot ple[i]ndre de mair del tourt q'il luy ad fait, se 
pleigne en ' main d'asquns bayllyf, et del tourt le bayllif en main le 
maire, et del tort le mair et bayllyf en main d'asqun des joar[e]s de 
la cete qi ad este maire, et del tort le clerk en main d'asqon bayllyf ; 
et si trove soit qe le maire [ad] a tort meintenu asqun partie encountre * 
soun serment, ascun estient a damage, le maire ^ soit amercie a xx. s. 
et la partie recovre ses damages ; auxi le ^ baillyf soit amercie en tiel 
cas a demy mark, e clerk a xl. d., et tot feoth a les parties lour 
damages ; et si le mair, bayllyf ou clerk dement asqun home de bone 
value en asqun aultre dispisaunte parole, soit le mair amercie a demy 
mark, le bayllif a xl. d., le clerk xii. d., et si veisein de soun veisyn ou 
home ou aultre en court soit amercie a xl.d., et s'il n*ad dount a paier 
Tamerciement, soit agard a la prisoun de se[t] jours/ 

But if any one feels himself aggrieved by any officer of the court, 
let the suit be pursued against officers without any reproach in court 
in this form ; if any one wishes to complain of the mayor of the wrong 
he has done him, let him complain before one of the ba^ififs ^ ; and 
of a wrong done by the bailiff, before the mayor ; and of a wrong 
done by the mayor and bailiff, before one of the jurats of the city 
who has been mayor; and of a wrong done by the clerk, before 
any bailiff. And if it is found that the mayor has wrongly main- 
tained one of the parties contrary to his oath, so that the other has 
incurred damage, the mayor shall be amerced 205., and the party 
injured shall recover his damages ; also the bailiff shall be amerced 
in such case 6s. 8d,, and the clerk Ss. 4^., and always the damages 
shall be paid to the injured party. And if the mayor, bailiff, or 
clerk injures a man of good character by some humiliating word, 
the mayor shall be amerced Qs. 8d., the bailiff Ss, 4d., and the 
clerk Is. And if one neighbour speaks ill of another neighbour or 
other person in court, he shall be amerced 3s. id. And if he has 
not the wherewithal to pay the amercement he shall be sent to 
prison for seven days. 

' Sic, ? for * soit la suite pursue.* ^ MS. de. 

Apparently he is not to sue by his own ' See above, p. 7, for Waterford, 

* voice/ cap. 86, on * mahce of baihfis.* 

- MS. /(iMMx. ' MS. repeats en. *" See Brunner, D.B,G. ii. 358-9, 

* MS. encontre encountre, citing the custom of Bmges on this 

' MS. la partie, official appeal of fiedse judgment. 

VOL. II. 
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1419. London.^ — Proces d'erreur. Item des juggements donez en courtes 

de viscountes en acciouns personelx ou assises pris devaunt viscounts 
et coroner, par custome de la citee, lez parties vers queux tieux jugge- 
ments sount donnes poient suer breve de erroure, direct as maire et 
viscountes, pur reverser lez dits juggements in hustynges si les jugge- 
ments soit reversables, et coment qe tieux juggements soient aflfermes 
en hustynges unqore mesme la partie purra suyer autre breve d'errour, 
direct as maire et \iscounts de faire venir le recorde et proces devant 
justices assignez a St. Martin le Graund, comme ad este fait avaunt 
cez houres. Mez si ascun partie par tiel juggement donez devaunt 
les ditz viscountes soit convecte en dette ou en damages, et pur cell 
cause commis a la prisone tanqe il ad fait gree, et apres pursewe breve 
d'errour de reverser le jugements en hustyng, ou coment que le juge- 
ment soit aflferme en hustyng et la dite partie voudra suyer auter 
breve d'erroure de reverser mesme le jugement devaunt les justices 
assignez a St. Martyn le Graund comme devaunt est dit : et nepur- 
quant mesme la partie q'est issint emprisone ne doit my estre 
deliveres hors du prisone par auncien custome de la citee pur cause de 
tiel breve d'errour, avaunt ceo q*il eit trove suflSciant suyrte deinz la 
dite citee, ou mys lez deners en mayns de la courte pur paier a celuy 
que recovery en cas qe le dit jugement soit afferme en apres (etc.) 

Process in Error, — Concerning judgments given in the sheriflfs* 
courts in personal actions or in assizes taken before the sheriffs and the 
coroner, by the custom of the city the parties against whom such 
judgments are given can sue out a writ of error, directed to the 
mayor and sheriffs, to reverse the said judgments in the busting if 
the judgments are reversible, and even though such judgments are 
confirmed in the busting, one of the parties can still sue another 
writ of error directed to the mayor and sheriffs to cause the record 
and the process to come before the justices assigned at St. Martin's- 
le- Grand, as has been done hitherto. But if either party in such 
judgments given before the said sheriffs be convicted of debt or in 
damages, and for such like cause committed to prison until he has 
made satisfaction, and afterwards sues a writ of error to reverse the 
judgment of the busting, even though the judgment be confirmed 
in the busting, if the said party wishes to sue another writ of error to 
reverse the said judgment before the justices assigned at St. Martin's- 
le-Grand as is aforesaid, nevertheless the party thus imprisoned 
ought not to be delivered out of prison, by old custom of the city, 
by reason of such writ of error, until he has found sufficient security 

* Ricart*8 Kalendar, p. 100. Cf. Cal. Letter Booh Fy p. 64. Also the account 
of the * querela levata ' from the Sheriffs* Court, Hatfield MSS, pt. ii. p. 221. 
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without the city or has put money into the hands of the court to 
pay him who recovers, in case the judgment be confirmed. 

Leges Burgorum.^ — De judicio falsando. Si aliquis in patria vel in 15th 
burgo reddit judicium in curia, pars contra quern redditur judicium aut *^®^*^^- 
concedet aut statim dimittet et contradicet. Et [non] vertat articulos 
pedum ubi talones steterunt antequam contradicat per certas raciones 
et atestatum ^ fuerit per curiam ; postea non audietur ad contradicen- 
dum, licet judicium tale fuerit falsum : de piano hoc vide librum de 
attachiamentis.^ 

Of the falsing of judgment. — If any one in county or borough 
renders judgment in court, the party against whom judgment is 
given must either accept it or at once refuse it and reject it. And he 
shall [not] turn the toes of his feet where his heels stood ^ before he 
contests the judgment for certain reasons, and this has been witnessed 
by the court ; afterwards he shall not be heard in contradiction, 
although the judgment has been false. For more on this subject see 
the book of attachments.^ 

Dover, cap. 11. — Nota de erroure. And yf any man make sugges- i.5th 
tyon unto the Constable ^ that the mayre and baylly have done hym ^®°*^^- 
wrong, be hit in plee rea'll or personall, the Constable shall send hys 
writt unto the mayre and baylly to do ryght unto the partyez. 
And yf the mayre and baylly do not after the maundement, the 
wardeyne may send the ii**® and the iii'**'. The wardeyn or his 
lieutenaunte may enter into the fraunchyse and to doo ryght unto 
the partye as the usage of the port will.^ 

Canterbury I. cap. 12. — Yf eny of the bailiffs ... do to eny partie 1529. 
wrong, so ther errours which that be founde by ii. wyse and lawfull 
men of sythe and hyerth ^ in her office and therof playne to the xii. 
men of the cyte, then the same xii. men or the most parte of them 
schall charge the bayliffs in the courte to amend yt by the neyxt courte 
or day by the forsayd jurorz assigned, and if they do not, the 
forsayed jurorz with them shall come to a certayne courte, before the 



^ Add. MS. 18111, f. 1376. 

'MS. aatestatum, 

' Cf. Quonidm atiachiamentay cap. 9, 
in the Acts of Paris, of Scotland, 

* For references on the appeal of 
false judgment ' stante pede * see Bnm- 
ner, D,B,G, ii. 357 and note. 

^ Also on the manner of doom- 
falsing see Frag. Coll. cap. 52. 

« Or Warden. 

^ Appeal lay to the court of Shep- 



way. For an account of the procedure 
see Jeakes's Cinque Ports, pp. 72 sqq. ; 
Lyon, ii. 282, 299. In cases of doubt 
the mayor and jurats might consult 
the barons of the other ports before 
giving judgment. See Fordwich (Wood- 
ruff, p. 268) ; Rye (the consultation to 
be by a Broderhill), cap. 45 ; Winchel- 
sea, cap. 33 ; Hastings, cap. 39. 

® sythe and hyerth = sight and hear- 
ing. 

c 2 
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bayliffs yholden, of the xxxvi. men of the comen ychosen, aldermen 
and most wysest men, and by them right shall be ordeynyd.^ 



1240 
(about). 



Original 
1297. 



1328. 



No Attaint of City Juries. 

Bristol, cap. 6. — Nulla eciam assisa nee inquisicio neque actinct& 
forinsecorum sive extraneorum fiat super burgenses, et si ulla facta 
fuerit pro nulla habeatur. 

No assize or inquest or attaint of foreigners or outsiders can be 
made on burgesses, and if any be made, it shall be deemed of none 
effect. 

Dublin.^ — Plea for a jury of 24 to attaint 12 jurors on an assize of 
novel disseisin. The mayor, bailiffs, and community of Dublin 
claim that attaint ought not to pass of any tenement in Dublin by 
their liberties granted by the kings of England. 

London. Liber Albus, p. 438. — Secundum libertates et antiquas 
consuetudines civitatis Londoniarum nulla attincta super cives civi- 
tatis predicte de aliqua re in civitate predicta emergente capi debeat.' 

According to the liberties and old customs of the city of London 
no attaint can be taken against citizens of the aforesaid city concern- 
ing any matter arising in the said city."^ 



12th 
century. 



BOEOUGH OFFICEES. 

Rules for their Protection. 

Preston, cap. 37. — Item si burgensis prepositum vel prepositu& 
burgensem in curia percutiat qui convictus fuerit, deinceps se in 
misericordia erit de pugno. 

If a burgess strikes the reeve, or the reeve a burgess, in the courts 
and is convicted thereof, he shall run the risk of losing his hand. 

Cap. 39. — Item si burgensis percutiat prepositum extra curiam in 
misericordia est xl. solidorum. 

If a burgess strikes the reeve outside the court he shall be 
amerced 40s. 



^ The account of the constitution 
given by * Civis,' Minutes from Ancient 
Records^ shows that the * twelve men * 
were the aldermen, who with twenty- 
four councillors made up the thirty-six, 
to whom the appeal was submitted by 
two witnesses of the bailiff's judgment. 



^ Cal. JuBtic. Roll, Ireland^ p. 144. 

^ Also Ricart's Kalendar, p. 103 ; no 
attaint is maintainable in London (1419^. 
The privilege was lost by Stat. 11 
H. VII. c. 21. 

* See below, p. 57, 58, on the protec- 
tion of burgesses from sworn inquiries. 
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Egremont, cap. 18. — Item si quis verberaverit prepositum ville, dabit 1200 
domino pro forisfacto dim. marcam si inde convictus fuerit. Et si (*^'^*)' 
traxerit sanguinem de eo, quoquo modo fuerit, dabit domino pro foris- 
facto xviii. 8. si inde convictus fuerit. 

If any one should strike the reeve of the town, he shall give the 
lord a half-mark as forfeit if he be convicted thereof. And if he draw 
blood from him, in whatsoever way it may be, he shall give the 
lord I85. as forfeit, if he be convicted thereof. 

Leges ftuatuor Burgomm, cap. 100. — Si aliquis dispersonaverit 1270 
prepositum in plena curia, oportet eum cum amicis suis ut deneget ^ 
aperto ore quod mentitus est et cum vadimonio misericordie. Et postea 
tactis sacrosanctis jurabit se nichil mali scire de eo. Et si alias 
ipsum dispersonaverit erit in jurisdictione prepositi et vicinorum 
suorum ut emendet. 

If any one should abuse the reeve in full court, it behoves him with 
his friends to deny it with open mouth, saying that he lied, and 
giving a gage of the amercement. And afterwards he shall swear on 
the halidom that he knows no evil of him. And if a second time he 
abuses the reeve he shall be in the jurisdiction of the reeve and of 
his neighbours so that he shall make amends. 

Waterford, cap. 19. — De amerciavientis de inajorejurati (sic) et aliorum 1300 
taxandis. D'autre part qi mesdit le meir la mercbi serra xl. s. E qi ^* ° '* 
mesdit nul desxxiiij. jurez il serra amerchie a xx. s. E qi mesdit nol 
des autres chiteins la merchi serra x. s. Ch'est a saver ceaus qe ne sont 
pas baretours. E a ceaus qe sunt barectoars la merchi sera ii. s. et la 
moite perdone. E se il sont forens il n'averont fors xx. d. et la moite 
perdone. E se il [seit] ^ serjant de la ville et Tem le mefface, il avera 
d'amendes xl. deners si le veut prendre. E si sane seit espandu, la 
merchi sera dim. mark. E si sane de foren soit espandue, la merchi 
n'est qe xl. deners. 

Of affceruig the amercements for (infurimj) tlie mayor, jurats, 
and others, — Further, for maligning the mayor the mercy shall be 
40s. And he who maligns any of the 24 jurats shall be amerced 20s. 
And he who maligns any of the citizens, his mercy shall be 10s., that 
is to say for those who are not barrators.'^ And for those who are 
barrators the mercy shall be 2s. and the half remitted. And if they 
be foreigners they shall have only 20 pence and the half remitted. 
And if he be a serjeant of the town who is injured, the injured 
shall have as amends AOd. if he will take it. And if blood be shed 

' Omitted also in the Dubliu version. * = brawlers. 
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the mercy shall he a half-mark. And if the blood of a foreigner be 
shed, the mercy is only 40(/. 

1300 Waterford, cap. 20.— D'autre part si le mair Boit fern en acune 

(about). inanier, la mercie sera x. li. E si sane sera espandue la mercie sera 
c. li. ou perde la main destre ou giser en perpetuel prisone. E si nul 
des xxiiii. jurez soit feruz, la mercie serra x. li. E si sane soit espandue 
de nul autre citeyn qe ne soit de xxiiii. jurez, la merchie serra c. s. se il 
soit foreyn. E si il est de la cite, fache solom les lois et les usages de 
la cbite. Ch'est a saver se il soit meir iiii. li. E se il est de jurez xl. s., e 
se il soit hors de jurez xx. s. come chiteyn et veisyn. 

Further, if the mayor be injured in any way the mercy shall be 
40/. And if (his) blood be shed the mercy shall be 100/., or (the 
offender) shall lose his right hand or lie in prison for life. And if any 
of the 24 jurats be wounded, the mercy shall be 10/. And if the 
blood of any other citizen who is not one of the 24 jurats be shed, the 
mercy shall be 5/. if he (the offender) be foreign. And if he be of 
the city it shall be done according to the laws and usages of the city. 
That is to say, if he be mayor 4/., if he be a jurat 40s., and if he 
be not a jurat 205. as a citizen and neighbour. 

1339 Cork, cap. 24. — Derechef pur meintenir meilur [ordre] en court 

^^ ^° '' est assentu qe se nul denzein die en courte au mair qe il a tourt 
meinteint asqun partie, ou fait cuntre soun serment, ou deme[n]tt le 
maire ou aultre tiels dispisables paroles, soit amercie a deux mark s'il 
[ne] denitt e voile de ceo sourt[e] trovoir, et s'il n'ad dount, soit 
agarde a la prisoune e la demorge par xv. jours au meynz ; et si il 
d[i]e tiels paroles au baillifys en court, soit amercie a xl. d.,.et s'il n'ad 
dount, soit agard a la prisoun par vii. jours ; et si au clerk en court, 
soit au merci a xii. d. ou la prisoun par i. jours, s'il n'ad dount paier 
Tamerciement. E si nul surmeitt au mair, bailiff, clerk, ou serjaunt 
en court asqun fault, come disaunt qe il fait faucement soun office en 
asqun certayne cas, soit amercie a duble qe avaunt est dist, come vers 
le mair de un mark, e isi aultres ministres solom lour estat en la 
forme sourdist, ou qe le prisonment soit agarde a double de jours s'il 
n'eient dount paier I'amerciement ; et si nul estraunge forene [face] 
de tiels despitz en court seit amerci com le denzein, a lever quant 
home poet trovoir destresce deinz la franchise, mais le prisonment ne 
soit ver luy agard pur defaut de destresces pur les amerciemens etc. 

Further, for the maintenance of better order in court it is agreed 
that if any denizen tells the mayor in court that he (the mayor) 
wrongly maintains one of the parties or does contrary to his oath, 
or if he abuses the mayor or uses other such scornful words, he shall 
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be amerced two marks unless he denies it and will fin^ surety 
thereof ; and if he has not the wherewithal he shall be sent to the 
prison and stay there a fortnight at least ; and if he utters such words 
to the bailiffs in court, he shall be amerced iOd, ; and if he has not the 
wherewithal, he shall be kept in prison seven days ; and if he abuses 
the clerk in court he shall be amerced 12^. or be imprisoned one day 
if he has not the wherewithal to pay the amercement. And if any 
one charges the mayor, bailiff, clerk, or Serjeant in court with any 
fault, as for instance by saying that one of them abuses his office in 
any particular case, he shall be amerced double what is aforesaid, as 
against the mayor one mark, and as against all the other ministers 
according to their rank in the form aforesaid. Or else the imprison- 
ment shall last for twice the length of time if they have not wherewith 
to pay the amercement. And if any foreigner be guilty of such 
contempts in court he shall be amerced like the denizen, the fine to 
be raised when a distress can be found within the franchise, but he 
shall not be imprisoned for want of distresses for the amercements, etc. 

Kilkenny. Liber Primus, p. 16. — Quia plures burgenses et alii in ^^^2- 

villa solebant deforciare servientes ville, officium eorum facientes tam 

ad namiandum pro tallagiis seu alia quibuscumque, quam pro amer- 

ciamentis seu pro aliis exitibus et proficuis superiori et communitati 

ejusdem ville perpetua seu de jure a[djud]icandis [imjpetrandis, ordi- 

natum est quod deforciator, cujuscumque status seu condicionitf fuerit, 

prima vice attachietur coram superiore etc. et tamen postea ^i per 

bonam inquisicionem super hoc convictus fuerit amercietur super visum 

ville de bonis suis levetis (sic) pro opere communi construendo seu 

edificando. 

Whereas many burgesses and others in the town were wont to 
deforce the seijeants of the town in the execution of their office, both 
in distraining for tallages and other matters whatsoever, as also for 
the amercements and for other issues and profits ordered to be claimed 
by the sovereign and community of this town permanently or law- 
fully, it is ordered that the deforcer, of whatever rank or condition he 
may be, shall be attached the first time before the sovereign, etc., 
and afterwards, if he be convicted thereof by a good inquest, he shall 
be amerced, upon a view of the town, (the mercy to be) levied on his 
goods, for the making and building of the common work. 

Waterford, Ordinances II. cap. 11. — The saide John didde shed the 1448-9. 
said maire is blodde, and therfore he was adjudged by the saide 
counsaile that he shall delyver to the forsaid maire an cZi., else to lose 
iiis right hande.^ 

^ At Kilkenny, Botha's Begiater^ p. on the sovereign. See also Eiley, 
194, in 1468, loss of a hand or a fine of Memorials, p. 492. 
lOl. was the penalty for drawing sword 
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16th Sandwich.' — And when there is any man that maketh a rescusse 

cen ury. ^^ ^.j^^ baylyf in his attachement or in any dew execucion doyng, or 
leyeth any hond on hym in violence or makyng assawte upon hym 
with many vicious wordes, the mayor and jurats shall consyder that 
he [be] put in prison for contempt don to the kyng, and in prison hold 
untill he by ordynaunce of mayor and j urates have made satisfaccion 
to the kyng for the contempt and [to] the bayly for the trespasse. 
In the same maner shall it be don yf any man mistaketh agaynst 
mayor or baylyf other any jurre, whether it be by wordes or dedes, 
after the quantite of his trespas he shalbe chaistened. Neverthelesse 
yf any man do to the mayor any bodely violence, he shall lose the lyme 
that he oppressed with.^ 

I486. Hereford, cap. 4. — Et ipsi ' de concivibus nostris qui dictum balli- 

vum malefecerint vel offenderint, cujuscumque condicionis vel status 
fueri[n]t et in dicta civitate vel suburbio moram fecerint, procedatur 
contra eum {sic) tanquam inobedientem et perjurum, cum super hoc 
convictus fuerit coram concivibus suis xij. ad hoc quandocumque 
necesse ^ fuerit convocatis.* 

And any one of our fellow citizens who abuses or contemns the said 
bailiff, of whatever rank or status he may be, if he dwells in the 
said city or suburb, shall be proceeded against as one disobedient 
and forsworn, when he has been convicted of this before twelve of 
his fellow citizens gathered for this purpose whenever it is nocessaiy. 

Cap. 5. — Et si per favor em vel manuten tores aliquos ^ emendare 
renuerit, a civitate ejiciatur et tenementa et catalla sua seisientur 
tanquam domino regi et civitati inobediens et tranquillitatem civitatis 
perturbans, nisi per imprisonamentimi castigetur. 

And if by favour or by means of maintainers he should refuse to 
make amends he shall be cast out of the city franchise and his 
tenements and chattels shall be seized, inasmuch as he is dis- 
obedient to the lord king and the city and a disturber of the peace of 
the city ; that is, unless he is punished by imprisonment. 

* Old Eng. transl. in Cotton MS. ^ MS. ipse. 

Julius B.V. f. 23., not in Boys, p. 471. * MS. necessarie, 

' Similarly also Rye, cap. 24 : * If * MS. convocatu^. See Brydal, 

the mayor be stricken by hand or by Camera Begis, p. 94, on the disallow- 

weapon, he that striketh him shall lose ance of the London custom to conmiit for 

that hand that he striketh with, if the abuse of an alderman on the Exchange, 

mayor will.' " MS. manutentorem aliquos. 
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Cap. 6. — Et eodeinmodo utimur ut fiat de eorum manutentoribus ^ 
quia per consuetudines nostras dicimus eum [baUivum] presenciam 
domini regis representare. 

And in the same way we are wont to treat the maintainers of 
such people, because by our customs we say that the baihff repre- 
sents the presence of the lord king. 

Cap. 70. — Manus violenter in ballivum in[j]iciente8 quomodo pv/niri 
debent. — Et in hoc casu si quis manus violenter in ballivum nostrum 
injecerit vel eum maliciose percusserit ^ et super hoc convictus ^ fuerit 
ante adventum Willelmi Conquestoris Anglie, solebant tales amittere 
membrum percutientem (sic) per consuetudinem civitatis istius, que 
quidem consuetudo tempore suo relinquebatur ratione cujusdam pres- 
biteri qui f uerat cum eo magni status et veniebat in civitate ista, nomine 
nuncii, et se male gerebat quia capere voluisset filiam cujusdam 
concivis nostri vi et armis, et hutesio levato, ballivus cum posse 
civitatis advenit, et ballivum percutiebat cum uno gladio in capite, et 
fugiendo captus fuit et in prisona detentus, Pro quo dictus Willelmus 
litteratorie (sic) misit, supplicando ut pena ilia et consuetudo pro tem- 
pore suo et maxime ilia vice remissa foret/ Et a concivibus tunc 
concedebatur et temporibus nostris non vidimus talia evenire. Et si 
ballivus in hoc casutalem percussorem ^ in prisona maliciose detinuerit ^ 
qui emendas sufficientes obtulerit secundum quantitatem delicti, in 
tali casu et in consimilibus omnibus aliis incarceracionem alicujus 
concivis nostri tangentibus, amici propinquiores incarcerati illius 
venient in plena curia et ^ convocatis sibi xii. de discrecioribus et 
validioribus civitatis coram eis predicta revelabunt, et per considera- 
cionem eorum emende adjudicantur et ordinantur. Et postea per 
visum eorum corpus incarcerati deliberetur et securitatem inveniant, 
quod de cetero se tam erga ballivum quam communitatem bene et 
fideliter portabit.® 

How those ought to be punished who lay violent hands upon the 
bailiff. — And in this case if any one laid violent hands upon our 
bailiff or struck him mahciously and was convicted thereof, before the 
coming of William the Conqueror of England,^ such persons were 



MS. mcmutencionibua, ^ The Montgomery custumal, cap. 

MS. percuterit. 124, declares that the custom there was 

MS. convictum, abolished in the time of Edward II., 

MS. f uerat, whose ambassador maltreated Baldwin, 

MS. percussionem. the son of Philip, then bailiff, and was 

® MS. devenerit, imprisoned and released at the king's 

^ MS. ut, request. See Introduction, Vol. I. p. xl. 
* 'iJL^. portahunt 
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wont to lose the striking member, by the custom of this city, which 
said custom was abandoned in his time by reason of a certain priest 
who was with him, a man of high rank, who came to the city as an 
ambassador and misconducted himself, for he sought to take by force 
and arms the daughter of a certain citizen, and the hue being raised, 
the baihflf with the city posse came, and he struck the bailiff with a 
sword upon the head, and flying he was caught and kept in prison. 
Therefore the said William sent by letter praying that that penalty 
and custom should be remitted during his time, and especially on this 
occasion. .And this was then granted by the citizens, and in our time 
we have not seen such things happen. And if the baihff in such case 
should send the striker maUciously to prison, when he has offered 
sufficient amends according to the amount of the offence, in such 
case and in the like and in all others touching the imprisonment of 
any of our fellow-citizens, the next of kin of the imprisoned man shall 
come into full court, and twelve of the discreeter and worthier of the 
city having been gathered, before them they shall unfold the said 
matters, and by their decision the amends shall be adjudged and 
ordered. And afterwards by their view the body of the prisoner shall 
be released and they shall find surety that henceforth he will conduct 
himself well and faithfully both towards the bailiff and the com- 
munity. 

Protection of Prisoners. 

1300 Waterford, cap. 112.— De atache viesfaire. — D'autre part si un 

(about). homme soit atachee par serjant de la vile pur mener le a la prisoune 
ou a la tounderie pur son trespas, e un homme fieri chelui q'est 
atache, apres 900 q*il est una foitz en mayn de serjaunt, ou en sa 
garde, chelui qi le fiert serra comaunde a la prisoune, e hors de la 
prisoune trovera boine 8eurt6 de faire les amendes a chelui q'il feri, 
soulom 9oe qe le trespas amounte. E estre [ceo il serra] amercie 
grevousement. 

Of injuriTig one under arrest. — Further, if a man is attached by 
the Serjeant of the town, to be led to the prison or to the tolsey for 
his trespass, and a man wounds him who is attached after he is in 
the Serjeant's hand or in his ward, he who wounds him shall be 
ordered to prison, and (to get) out of prison shall find good security 
to make amends to him whom he wounded, according to the amount 
of the trespass, and besides this he shall be grievously amerced. 
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Penalties on Borough OfQ.cers. 

Preston, cap. 38. — Item si prepositus burgensem percutiat extra 12th 
curiam, in misericordia est de sue scensu. century. 

If the reeve strikes a burgess outside the court, he shall be amerced 
to the amount of his property.^ 

Northampton II. cap. 41, § 2. — Et si ballivus aliquid ab alio 1260 
debitore acceperit, unde attachiamenta et ipsum sine solucione vel (**'^°*)- 
satisfacione dimiserit, cum illud constiterit per testimoniimi curie, 
ballivus exinde teneatur ad solucionem faciendam creditori propter 
suam defraudacionem. 

And if the bailifif takes any (bribe) from any debtor for which he 
releases the attachments and the debtor, without payment or 
satisfaction (to the creditor), if this has been proved by evidence to 
the court, the bailiff is then bound to make payment to the creditor 
for his dishonesty. 

Northampton III. cap. 56, § 2. — E si le ballif atache les chateus de 1330 
nuli pur dette ke il deit, e apres 90 ke il les avera attache let^ (about). 
Tatachement e le dettour departir sanz gr6 fere ou soute al creancer, 
e 90 per doun ke celi ballif avera pris del dettur, e celi chose seit 
atteint, le ballif en sei tenu a fere pleinement la soute e le gre al 
creanceer pur la fraude ke il avera fet e 90 sanz delay. 

The next is an English rendering. 

Northampton III. cap. 56, § 2. — And if the bailiffs tachen the catelles x46i 
of any man for dette that he oweth, and after that he hath him (about). 
attached lat the attachment and the dettour departe withowten gre 
doyng or paying to the creansour, and that by 3yfte that the bailife 
hath taken of the dettour, and that this thyng be overtaken, the 
bailliffs be holden hollyche to make the paying and the greyng to the 
creaunsour for the fraude that he hath don, and that withowte delaye. 

Ipswich, cap. 34. — ^E si la dite destresce ne amounte mye taunt 1291. 
com la chose derrene . . . sey t le subbaillife, a qi le primer precept 
estoyt feet pur la primere destresce fere, puny par agard de ses sove- 
reyns pur ceo q'il ne fist mye au comencement suflSsaunte destresce 

^ For census = movables see Lieber- ^ Cambridge fragment, Univ. Lib. 

mami, Die Oesetze der A.-S.^ p. 668, MSS. Dd. vii. 6, has lest, 
note h. 
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1291 



1300 
(about). 



1889 
(about). 



pur la dite chose derreyn6, si cely subbaillif ne se pusse renablement 
escuser q*il ne poeyt renable destresce ne suffisaonte aver trove. 

And if the said distress does not amount to as much as the sum 
recovered, the subbailifif, to whom the first precept for the making of 
the first distress was made, shall be punished by order of his sove- 
reigns for not making sufficient distraint at the beginning, equal to 
the said amount recovered, unless the said subbailiff can reasonably 
excuse himself on the ground that he could not have reasonable or 
sufficient distress. 

Ipswich, cap. 23 (end), — E si le gardeyn de la prisoun ly eyt don6 
cung6 de aler hors de prisoun saunz assent de see sovereynz, e ceo seyt 
en cas ou damages sunt derenez, respoygne cely gardeyn des damages, 
E ja le meyns seyt il puny par agard de ses sovereyns pur le cung6 
q'il ad done saunz garant. 

And if the keeper of the prison has given the prisoner leave to go 
outside of the prison without consent of his sovereigns, and this 
occurs in a case where damages are recovered, the keeper shall answer 
for the damages. And he shall also be punished by his sovereigns for 
the leave which he gave without warrant. 

Waterford, cap. 67. — D 'autre part le coruroners e baillifs de la vile 
dey vent de lour office garder de quatre ^ parties de la vile qe nul larcyn 
ne dampnage ne maufet ne veigne a la chite. E cho doyvent il faire 
quatre fois par aan. E si nul mal ou dampnage aviegne, les couroners 
e baillifs sont tenuz a respondre de touz maus [et damages]^ qe 
sont faitz. 

Further the coroners and bailiffs of the town ought to carry out 
their office by governing the four quarters of the town so that no larceny 
or damage or mischief may happen to the city. And this they ought to 
do four times a year. And if any damage or mischief happens, the 
coroners and bailiffs are bound to answer for all the mischief and 
damage that is done. 

Cork, cap. 15. — Si tiel estrange home liver6 a gaioler defut gaioler 
e se passe hors de la fraunchise, par negligence du gaioler ou par soun 
gre, com pur doun ou amist^, ou aultrement par coupe du gaioler, le 
gaioler pur soun trespas paiera a la comminalte dimy mark, e au 
pleyntyf ses damages en ceste manor : si la plaint soit de dette,^ e le 
pleyntif eit asqun evidence de la dette dount la court poet avoir asqun 
bon entendment,^ de la livre, xii. deners ; e si la pleint soit de asqun 



^ MS. quartre. 

^ Added in the Dublin version. 

' MS. citte apparently. 



^ MS. enomementt probably a mis- 
copying. 
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contract ou trespas e le pleyntif eit de foe asqun bon evidence ou 
tesmoignaunce resnable, de la livre de ses [dajmages/ qi ^ la court luy 
gardroit, si le defendaunt fut de ceo vers luy convict, xii. d. Et si la 
court conceive par asquns ' bons * evidences qi le pleyntif par null 
temps n'avera soun recovrir vers luy qi est ale de qu'il se pleint, par 
raisoun qi james ne luy voira ou aultres tiel enchaisouns, eit le partie 
soun recovrir vers le gaioleer de plus haut qe n'est avauntdit par dis- 
crecioun de la court. 

If a stranger thus ^ handed over to the gaoler escapes from the 
gaoler and if he goes out of the franchise by the negligence of the 
gaoler or by his consent, whether for bribe or for love, or otherwise 
through the gaoler's fault, the gaoler shall pay the community a half- 
mark for his offence and the plaintiff his damages in this manner : if 
the plea be one of debt and the plaintiff has some evidence of the 
debt whereby the court can have some knowledge, 12 pence in the 
pound ; and if the plea be one of breach of contract or trespass, and 
the plaintifif has some good evidence or reasonable witness of the 
same, 12 pence in the pound of damages which the court awards him, 
if the defendant be convicted herein against the plaintifif. And if the 
court is of opinion on good evidence that the plaintifif never will be 
able to get his recovery against the fugitive whom he impleads, 
because he never will see him again, or for any such reason, the party 
shall have his recovery against the gaoler for a higher sum than is 
aforesaid at the discretion of the court. 

Waterford Acts and Statutes, cap. 30. — It was enacted that al 1448-9. 
manere actiones of debt recoverid in defaulte of an aunswere, maire, 
bailififs, and geaylere shall pay it, and the plentif shall be putte to none 
oethe. 

And as tuchyng dette recoverid before maire and bailififs for the 
yere beynge, and if the dettor escape or goeth att large, then the maire 
and bailififs or gaeyler shal al[low] the recovere unto the pleyntif. 

Lydd, cap. 36, § 2.*^ — And in case the baylif or his depute take nat 1476. 
sufiScient pleges to answer the party playntif, then shall the same 
party playntif have his sute ayenst the baylif for his negligense, and 
he shall make gree to the party playntif for the trespase, dette, or 
other cause, in such manner as the borowes shuld do, and that be 
don by the taxacion of the jurattes. 

* MS. maigea. * See Vol. I. p. 96. 

^ qi is written for qe here and below. ® Also Boniney II., Lyon*8 cap. 24 

' MS. gives the un a fifth stroke. (end). 

^ MS. gives the n a third stroke. 



30 



BOROUGH CUSTOMS 



1667. 



Lancaster, cap. 25, § 2. — If either the balyves or sergeants do sofifer 
any person to escape after the arrest made, then they in whom the 
defalte is, to aunswer the partie playntiffe his debte.^ 



Bestrictions on the Reeve's Power to implead Burgesses.' 

1154 Wallingford Charter. — Et si ipse prepositas eos aliqua occasione 

^* " '' sine calumpniatore implacitaverint, non respondeant.^ 

And if the reeve should implead the burgesses on any occasion 
without a claimant, they shall not answer. 



1194. 



1270 

(about). 



Fontefract, cap. 14. — Si serviens pretoris locutus fuerit versus 
burgensem, non respondebit sine teste. 

If the reeve's serjeant implead a burgess, he shall not answer 
unless there is witness. 

Leges ftuatuor Burgomm, cap. 38. — Propositus non debet ponere 
aliquem vel aliquam de jure ad juramentum pro fractione assise nisi 
aliquis conqueratur de aliquo. Et si denegaverit et alius non habeat 
testes, tunc purgabit se secundum legem burgi, videlicet sexta manu. 

The reeve cannot lawfully put any one to the oath for the 
breaking of an assize,^ unless some one else makes an accusation. 
And if the accused makes denial and the other has no witnesses, then 
the defendant shall purge himself according to the law of the borough, 
namely, with the sixth hand. 

Cap. 76. — Si prepositus vel precones ville habeant calumpniam 
versus aliquem vel aliquos, non possunt neque debent ducere testes 
contra illos in aliqua curia nee calumpnia, sed pars defendens se 
acquietabit per legem. 

If the reeve or the Serjeants of the town have a claim against any 
one, they cannot and ought not to bring witnesses against them in any 
court or in any plea, but the defendant shall acquit himself by 
compurgation. 



^ So, too, London Letter Book G, 
f. 54&, and Dunthorne, f. 416, under the 
influence of 2 Westm. 13 Ed. I. c. 11. 

^ See also Beverley Town Document 8 ^ 
Selden Soc. p. 10. The burgesses may 
not be presented by the bailiff or con- 
stable, only by a jury of twelve. 

' A clause in the Nottingham charter, 
1165-65, says that the reeve need not 
be answered in any suit for land unless 



another shall be plaintiff in the case. 
See on the Retrait below, p. 62. Cf. 
Magna Carta, cap. 38 : * Nullus ballivus 
ponat de cetero aliquem ad legem sim- 
plici loquela sua sine testibus,' etc. 
Brunner's interpretation, D.B.O. ii. 343. 
The king and his servants in prosecuting 
dispensed with the fore-oath or guarantee 
of the prosecutor's good faith. 

* I.e, the assizes of bread and beer. 
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BuryJ — Et quilibet braciator vel braciatrix respondeat unicuique 1298. 
de se conquer! volenti, et si convincatur puniatur in forma predicta. 
Set de cetero nullus eorum per accusacionem ballivi seu clerici sui 
de aliqua assisa fracta occasionetur. 

And every brewer or alewife shall answer to any one who 
chooses to make complaint, and if the brewer is convicted, he shall 
be pmiished in the form aforesaid. But henceforth none of them 
shall be put to answer by the bailiff's or his clerk's accusation con- 
cerning any breach of the assize. 

Pevensey, cap. 16. — Item cleyment qe nul baillif ne poet home de 1356. 
la franchise a serment mettre pour plee de terre, devant court assis, ne 
pour autre choses, si ceo ne soit pour plee de roy ou pour profite de la 
commune, sauns comandement le roy especyal. 

They claim that no bailiff can put a man of the franchise to oath 
concerning any plea of land, before the court in session, nor for aught 
else, except it be for a king's plea or for the profit of the community, 
without special command of the king.^ 

Extent of the OfO^oers' Powers. 

Bristol I. cap. 31. — [Major] cognoscat eciam in contencionibus ortis 1240 
de marchiis burgagiorum, de gutteriis,^ de supradicto, de contemptori- (*^°°*)- 
bus suorum {sic) summonicionum et de hiis qui non observant pro- 
visiones factas in gilda, et in aliis multis que ad ejus jura antiquitus 
pertinere solebant. 

The mayor shall have cognisance also in disputes that have arisen 
concerning boundaries of burgages, or drains, concerning the above- 
said,^ and contempt of their summons, and those who do not observe the 
orders made in the gild, and in many other matters that of old used to 
belong to their rights. 

London. Liber Albus, p. 120. — Provisum est et preceptum vice- 1259. 
comitibus quod cum alicubi venerint facturi substitucionem ^ aliquam, 
quam quidem facere non possunt propter obstructionem seu seruram 

^ Pinchbeck Register, Univ. Lib. had no power to prescribe a jury ' od 

Cambridge, Ee, iii. 60, f. 28 b, sacramentum ponero sine warranto,' 

' A case of resistance to the ' inquest Stat. Marlb. c. 22. Co. 2 Inst. p. 142. 
of office ' made by a steward is in Select ' See Vol. I. p. 245. 

Pleas in Manorial Courts, Seld« Soc. * The paragraph which precedes 

vol. ii. p. 187. Professor Tait tells me treats of the guardianship of orphans. 

of an ' Inquisition of office ' held at See below, p. 146. 
Preston in the 17th and 18th centuries * ? for sequestracionem. 

prior to the Easter court-leet. The lord 
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aliquam, ipsam seruram ex officio suo per visum proborum hominum 
vicinorum reserent et Buppleant officium suum. 

It is proyided and commanded to the sheriffs that when they have 
to come anywhere to make any sequestration (?) and cannot make it 
by reason of an obstruction or lock, they shall undo the bolt in right 
of their office by view of lawful men and carry out their office. 

1280 Winchester, cap. 31, § 1. — Derechef si nul des vint e quatre truve 

(about). ^^ forein dedenz le poier de la vile ke dette li deive, il list a li memes 
fere la destresce sus son detur desks il puisse as baillifs venir. 

Furthermore if any of the four and twenty [chief citizens] find a 
foreigner who owes him a debt within the power of the town, he may 
himself make distraint on his debtor until he can come to the bailiffs. 

1362 Eomney I. cap. 3. — Lez jurSs pount dtstreiner. — Item us6 est ke les 

jures pount par virtue de lour office prendre destresse et sequestre 
fere sanz bailif pur dettes dues a la commune et ci pount lour serjantz 
par comondement de les ditz jur6s. 

The next is a translation. 

1498. Bomney II. cap. 51, § 1.^ — Item it is used that the jurats by noble 

virtue of their office may take a distresse and sequestre without the 
bayle for dete dew to the common, and so may there serjant by the 
commandment of the jurats. 



1362. Eomney I. cap. 4. — Juris pount fere attachement. — Item pount les dit 

jures fere attachement sanz le bailif sur toutz iceux q'ils trovent 
rebels to[u]chont le service nostre seigneur le roy et en toutz autrez 
poyntz qi tuchont la mayntenonce et le profit de la commune 
franchise de la vile et les dits rebels solom la quantite du trespas 
puniser. 

The next is a translation. 

1498. Eomney U. cap. 51, § 2.^ — Ande also may the seyd jurats make 

attachement without the bayle upon all of them that they fynde 
rebbells touchyng the service of oure lord kyng, and in all other poynts, 
the whych touchyth the mandement and the profyte of the comen 
franches of the towne. And these same rebbells after the quantite of 
here trespas for to be punyshed. 

1425. Colchester.^ — Also where that of custume biforen this time hit hath 

ben used that sergeants of the town of Colchestre shullen distreyne a 

^ So also Lydd, cap. 58. ^ Red Paper Booky ed. Benham, p. 49. 
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man bi his catell for to answere to the party pleyntyf . . .* hit is 
ordeyned that no serjaunt from hennys forthward shal have power 
ne autorite to distreyne no maner persone withouten power of the 
said bailifs. 

Worcester, cap. 70. — Also that non citezein be attached by his body 1467. 
as fagitif unto the tyme a citezen or ii. citezens of good name and fame 
and without male engyne, mede, or favor, geve the baillies knowlegge, 
or on of them, in dew forme therto accordynge. 

Fordwich, cap. 73.' — In nuUo casu potest ballivus vel ejus serviens 1^*^ 
intrare liberum tenementum alicujus liberi ad aliam districtionem 
faciendam nisi prius adjudicatum fuerit pariter et consideratum per 
majorem et juratos. 

In no case can the bailifif or his serjeant enter the free tenement 
of any free man to make any distraint unless it has first been 
adjudged by his peers (?) and decided on by the mayor and jurats. 

Cap. 74. — Cum autem aliquis liber amerciatus fuerit pro falso 
clameo vel pro aliquo malo in placito invento, videlicet in placito 
debiti, transgressionis, vel in placito terre, non potest ballivus intrare 
ejus tenementum neque distringere eum extra pro predicto amercia- 
mento quousque taxatum fuerit per majorem et juratos. 

But when any free man is amerced for false claim or for other 
wrong found in a plea, to wit in plea of debt, trespass, or of land, 
the bailiff cannot enter his tenement or distrain him outside for the 
said amercement until it has been taxed by the major and jurats. 

Dover, cap. 34. — Also they cleyme that the baylle ne hys sirgeant loth 
shall enter into no close of fremen neyther by day ne by nyght °®°*"^y- 
withoute the mayre and the sirjeants, and by assent of the mayre 
and jurez. 

Fee for Distress. 

Bristol, I. cap. 12. — Nullus ballivus capiat vel exigat aliquid de i240 
burgensibus ' pro distrincione facienda pro debitis suis. (about). 

No bailiff may take or exact aught from burgesses for making 
distraint for their debts. 

* A long description of the abuses ^ Sandwich (Boys), p. 450, where 

thence arising. the pariter is omitted. 

' MS. burgenses. 

VOL. II. D 
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1280 Winchester, cap. 31, § 2. — E nol de la franchise de la cit6 ne doit 

^^ ° '' rien donner as baillifs de la vile par fere destresce snr ses deturs priv^B 

u estranges, dementers ke il ofiEre wage et plege sur ceus ke la dette li 

deivent. 

And none of the franchise of the city need pay anything to the 
bailiffs of the town for making distress on their debtors, denizen or 
foreign, so long as he o£fers gage and pledge (to prosecute) those who 
owe the debts. 

16th Fordwich, cap. 89. — ^Et debet recipere ballivus pro hujusmodi 

^° °^' districtionibus in aqua ^ captis iiii. d. et amerciamenta ab ipsis qui 
convicti fuerint que solvuntur domino abbati. Pro districtionibus 
vero in terra captis nichil solebat abbas habere nisi amerciamentum 
ab ipso qui convictus fuerit, quia pro ipso amerciamento debet ipse 
dominus servare querelam. 

And the bailiff ought to receive for such distresses taken by 
water Ad.,^ and the amercements of those who have been convicted 
which are paid to the lord abbot. For distresses taken by land the 
abbot ' is not wont to have anything except the amercement from 
him who was convicted, because in return for that amercement the 
lord abbot ^ ought to attend to the plea. 

Duty of Borough OflQ.cer8 in guarding Criminals. 

1300 Waterford, cap. 56. — De fugienttbus ad ecdesiain. D'autre part si 

(about). ^^ homme ou une femme soit fui a monster per occision ou pur 
larcyn6 ou pur recettement de malvaist^ e sont en le monster, les 
baillifs e corouners deivent mander la [un] ^ seijant de faire somoundre 
les veisins pur esveiller la eglise qe cbis larons ne escapent. E puis 
vendront les corouners e demanderent a cheaux qe sont en la eglise 
se il voielent venir a la pees le rois, ou se il se voillent tenir al eglise. 
E si eaux voillent venir hors, e forsjurer la terre le rois dedens xl. 
jours, les corouners les doyvent issi charger : — 

Fonna sacramentu — * ^oe oiez vous, seignurs corouners, qe joe N. 
par noun forjure la terre le roi pur Toccision qe joe ai fet ou pur le 
larcyn ou pur le recet qe joe ay rechett6, ou pur altres mals q'il a 
fait, iceste terre forjure pur la felonie qe joe ay fet, qe jamais ichi n*y 
entroms se il ne soit par conge le rois, ou par coung6 de ches 

* Vel in terra is added, evidently by who bring the distress on shore, 
mistake. Sandwich omits the words. ^ At Sandwich the bailiff. 

* Cf. Sandwich (Boys), p. 446, which * At Sandwich the king. 

gives the bailiff 4e?. for distress by water, •' Added from the Dublin version, 

for the use of the boat and for the people 
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ministres si dieu etc.* E autre si tost come les couroners ount che 
fait, il metteront leur serment e lour nouns e la date en lour roulle 
[de la vile.] ^ 

Ficgiiives to the church, — Further, if a man or woman has fled to 
a church because of killing or for larceny or for receiving criminals, 
and is in the church, the bailiffs and coroners ought to send for a 
Serjeant to cause the neighbours to be summoned to watch the 
church that these thieves do not escape. And then the coroners 
shall come and shall ask those who are in the church if they will 
come to the peace of the king or if they wish to keep in the church. 
And if within 40 days they will come out and abjure the king*s 
realm, the coroners ought to charge them thus : — 

Form of the oath, — * This hear you, sirs, coroners, that I, N. by 
name, abjure the king's realm, for the killing which I have done, or 
for the larceny done, or for the receiving I have done ' (or for other 
wrongs which he has done), 'I abjure the realm for the felony which 
I have done, so that I will never enter here again unless it be by leave 
of the king or by leave of his ministers, so [help me] God etc.' 
And as soon as the coroners have done this, they shall set the ^ oath 
and their names and the date in their roll of the town. 

Brogheda.^ — The mayor and community, having been amerced 20/. 1302. 
for allowing a certain felon to abjure the realm, claimed pardon 
because they had been used to allow felons to abjure the realm. 

London. Liber Custumamm, p. 377. — Et ulterius dixerunt quod ^321. 
de nulla evasione latronum ab ecclesiis non tenetur civitas nee vice- 
comites onerari de evasione. Et ulterius dixerunt quod tales 
latrones non debent vigilari in ecclesiis.'* 

And further they said that the city is not responsible for any escape 
of thieves from churches, nor are the sheriffs to be charged for the 
escape. And further they said that such thieves ought not to be 
watched in the churches. 

Swansea.'^ — Burgensibus vero nostris predictis et de eorum manu- 1305. 
pastu existentibus concedimus quod decetero liberi sint a custodia 
confugencium ad ecclesiam, nee onerentur aut in aliquo modo obnoxii 
teneantur pro eorundem evasione. 

^ Added from the Dublin version. de Antiq, Leg, p. 22, and by the charter 

* Literally their, of Edward III (Liber Albti^^ p. 145) it 
' Col, Jtisticiary BollSf Ireland^ was charged to the sheriffs. 

p. 882. * Llantrisant charter, 1846, Arch, 

* Of. also Cat, Letter Book B^ p. 215 Joum, xxix. 852, also exempts the bur- 
(1298). The judges deemed the custom gesses from watching felons in sane- 
contrary to all law. In 1254 the citizens tuary. 

repudiated the keeping of the gaol. Liber 

D 2 
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We grant to onr burgesses aforesaid and to those of their mainpaBt 
that henceforth they shall be free from the keeping of fugitives at the 
church, and not be charged or held in any way responsible for their 
escape. 

1327. Bury, cap. 22. — E ensenient nous volums et grantoums qe si nul 

larroun u meflfesour se mottent en seinte eglise, ne doyvent estre 
gardez par le alderman ne les burgeis ne la comune de la dite villa, ne 
q'il soyent chargez a la dite garde fere, mais nous le gardroums en 
nostre peryl. 

And further we will and grant that if any thief or malefactor 
takes sanctuary in the church, he need not be guarded by the alder- 
man or the burgesses or the community of the said town, and they 
shall not be charged with keeping guard, but we (the abbot and 
convent) will guard him at our own risk. 

1345 Fordwich MS. F. 46, 14, §'7.— Item clamant quod si aliquis liber 

(about). homo vel estraneus pro aliqua felonia arrectatus vel indictatus * fuerit 
extra libertatem vel infra et ad ecclesiam fugerit infra dictam liber- 
tatem, major et communitas dummodo in ecclesia steterit predictam 
custodiam ejus nuUatenus habebunt. Et licet a dicta ecclesia infra 
terminum xl. dierum evaserit, major nee communitas dicte ville 
aliquod dampnum pro dicta evasione non incurrent. Et si ad finem 
dictorum xl. dierum vel ante dictam libertatem abjurare voluerit, 
major, ballivus et jurati ducent dictum felonem ad finem libertatis 
ville predicte et ibidem facie t abjuracionem secundum consuetudinem 
libertatis predicte. 

They claim that if any freeman or stranger is charged with any 
felony or indicted within the liberty or without and flies to a church 
within the said liberty, the mayor and community shall not have the 
custody of him as long as he stays in the church. And though he 
escape from the said church within the term of 40 days, the mayor 
and community of the said town shall not incur any damage because 
of the said escape. And if, at the end of the sai^ forty days or before, 
he wishes to abjure the said liberty, the mayor, baiUff, and jurats shall 
lead the said felon to the boundary of the liberty of the said town, 
and there he shall make abjuration according to the custom of the 
liberty aforesaid. 

1345 Torksey I. cap. 43. — De priaoiiis custodiendis. Item dicunt quod 

(about). J, J ballivus capiet aliquem per se vel per auxilium ville pro aliquo 

latrocinio vel per hustesium levatum pro lege non paciente vel 

^ MS. inducatua. 
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pro appello vel aliquo alio modo, dictua ballivus debet habere 
custodiam et eum vigilare et salvare usque ad proximam curiam, 
set homines ejusdem ville non debent eum custodire nee vigilare, 
et si constabilarii capiant aliquem, deberent liberare eum ballivo 
ad custodiendum in forma predicta. Et hoc est quia dominus habet 
libertatem de in/angthefe, ut predictum, et custodiam de cippis ; 
et si sit quietus ad curiam, ballivus habebit de illo qui captus fuit 
iiii. d. quando intrat et quando exeat, et si sit dampnatus ad mortem, 
ballivus habebit omnia bona et catalla et subballivus superiorem ves- 
turam, et subballivus debet facere eum habere judicium suum quous- 
que sit mortuus, set homines tunc in villa existentes debent ire cum 
illo ad adjuvandum ballivum quod sit secure ductus ad judicium 
suum. Et si prisona non vult se ponere ^ super villam quando est in 
curia, tunc in primo debet liberari communitati ville et constabilariis, 
et tunc primo habebunt custodiam suo periculo, ita quod eum secure 
ducent ad gaiolam Lincolnie cum litera ballivi, et si ibi dampnetur 
tunc possunt reducere eum apud Torkesaye, et ibi faciet (sic) eum 
habere ^ judicium suum, et catalla sua erunt in custodia communitatis 
ville ad custodiendum ad opus regis et ad respondendum in itinere. 

On the keeping of prisoners, — They say that if the bailifif takes any 
one, alone, or by the help of the town, for any larceny, or by raising 
the hue against one who will not submit to the law, or for an appeal, 
or in any other way, the said bailiff ought to have him in custody and 
watch and keep him till the next court, bat the men of this town 
ought not to keep or watch him ; and if the constables take any one 
they ought to deliver him to the baihff to be kept in the form afore- 
said. And this is because the lord has the Hberty of infangthef as 
is aforesaid and the keeping of the stocks ; and if he is acquitted in 
court, the baihff shall have ^d, from him who was taken when he 
enters and when he leaves ; and if he is condemned to death, the 
bailiff' shall have all the goods and chattels and the subbailiff his upper 
garment ^ and the subbailiff must do the judgment upon him until he 
is dead, but the men then being in the town ought to go with him to 
help the bailiff that he may be safely led to his judgment. And if 
the prisoner will not put himself upon the town ^ when he is in 
court, then first ought he to be deUvered to the community of the 
town and the constables, and then first shall they have the keeping 
of him at their peril, so that they lead him securely to Lincoln gaol 
with the bailiff's letter ; and if he is condemned there, then they can 
take him back to Torksey and then do the judgment upon him ; and 

* MS. poneri. ' MS. haberi. xviii. 278, on the porter's right at the 
' He appears to be the lord's officer. Tower. 

* See vol. I. p. 58. Archceologia, * On the verdict of the town jury. 
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his chattels shall be in the keeping of the community of the town to 
be kept for the king's use and to be answered for at the next eyre.^ 

Winchelsea, cap. 9.^— Item si voile home fui[r] a seint eglise, le 
maire come coroner voise a luy de luy arreyn[er] de la cause de la 
feute ; et s'il vueille felonie reconustre, soit la connisaunce e[n]ro[ll6] 
et maintenant perdera toutez ses bens et chateux com forfaitez, dez 
qeux le bailiflf re8[pon]dera a roie ; et demurra en Teglise s'il voit xl. 
jours et eslira son port de passer. Et s'il v[oil] faier objuracion 
devant lez xl. jours il serra acceptez. Et mainttenant apres sa 
objur[acion] il prendera sa crois et le maier fra crier de part le roie 
qe nulle, sure farfaiture de [vie] et de membre, luy face malle ou molest 
taunt com il se tient en la ro^'alle chem[in] devers le dit porte. 

The next is an English rendering. 

Hastings, cap. 16. — And if any persone axe grith or [sanctuary]' of 
holy churche, the bayle as crowner shall arayn hym of the cawse of 
his flyeng to the churche, and if he knowledge felonye, his knowlegge 
shalbe inrolled, and all his goodes ben forfetable, and the felon may, 
if he wyll, abyde in the seyntuarye xl. dayes and at the ende pf xl. 
dayes he muste forswere the lande at the style grees of the 
churche yerde ^ in presence of the bayle, and the seyde felon may 
chuse his porte of this lande ; and yf he wyl forswere the lande within 
xl. dayes, he muste be receved and amyited * to his othe, and anon he 
shall receve the crosse, and the bayle shall doo crye in the kynges 
behalfe that no person, uppon payne that is in the lawe ordeyned, do 
hym hurte ne griffe al the whyle he holdethe the kinges way goyng to 
the porte of his passage that he hathe chosen. 



1270 
(about). 



House Destruotion Penalty for Communal Offence." 

Leges Burgorum, Frag. Coll. cap. 3. — De pena rebellium in burgo. 
Si quis burgensis fuerit rebellis contra communitatem ville vel 
fraudem fecerit et de hoc fuerit convictus, domus ejus ad terram pro- 
sternatur et ipse a villa removeatur. 



^ Norwich, cap. 6, has a clause on 
the keeping of the chattels of felons who 
take sanctuary. 

^ A similar version, Lydd, cap. 13, 
and Romney (1498), Lyon's cap. 7. 

^ Space left black. 

■* At the church door before the 
mayor, according to Dover, cap. 6, § 1, 
sitting upon the churchyard stile accord- 
ing to Rye, cap. 18. 



^ Amyited - admitted. 

" See also in Vol. I. pp. 30, 264, 280 
for house destruction. In Feridal Eng* 
land, p. 552 sqq,, Mr. Hound has treated 
of this custom in connexion with the 
Cinque Ports. The destruction of an 
offender's house has its roots wide 
and deep in legal history. See Bnmner, 
Forschungen, p. 451, and D.R.G. i. 169, 
ii. 227 &c. 
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Penalty on rebels in the borough. — K any burgess be a rebel 
against the community of the town or should defraud (the community) 
and be convicted of this, his house shall be razed to the ground and 
he himself shall be put out of the town. 

Dublin.^ — E qe nul qe seit eslu meir ou baillif le countredie. E 1315? 
si nul le face, seient ses mesouns mey[n]tenant abatuez a tare, e il 
mesmes ouste de la communalte. 

And that no one who is elected as mayor or bailiff may refuse 
office. And if any one does so, his houses shall be at once razed to 
the ground, and he himself put out from the community. 

Bridport Records, No. 29, K 89. — Any jurat making known the 1349. 
counsel of the town shall have his house palled down. 

Bomney I. cap. 1. — Item si ascun baroun apr^s la eleccioun de la dite 1352. 
commune ne voile estre obeisaunt a fere la dit offis de jure, le bailif 
od tote la commune iront a sa mesoun, et le dit desobeisant, sa femme, 
et ses enfantz et autre mayn6 osteront de sa mesoun, et fermeront 
ses fenestres, et ses us deyvont ils aseler et sequestrer; et ci ils 
deyyont demeurer tank il se voile justizer a fere la dite ofl&ce de jure. 

Cap. 2. — Sequestraccion et fraint, — Item use est si sequestre de la 
commune soit fraynt par eel sur ki la sequestre soit fait ou par ascun 
de siens, soit le trespasour atache et mys en prison sanz nule delive- 
rance faire tank il se voile justizer et gre fere a la commune pour la 
freynonce. 

The next is an English rendering. 

Eomney II. cap. 2. — Item it is used that if any baron after the elec- 1498. 
tion of all the common wyl nogbt be obedient for to doe the office of 
the sworn man,* the bayleff with all the commyn shall go to his howse 
ande the same unobedient, his wyff, ande his chyldryn, ande his meyne ^ 
shall putt oute, and make fast the windowys and sele up the dorys and 
sequester, and so he shall abyde unto the tyme that he be justified 
for to do the office of the sworne man. 

Ande if the sequestration of the commen [bej broke by him upon 
whome the sequestration is made, other ell be any of hiis, then the 
trespassour shalbe arested and put into prison, without any delyver- 
aunce for to be made, unto the time that he have made gre to the 
commens for the brekyng.* 

^ Mtm, Documents, Ireland^ pp» ^ meyne = household. 

864-5. ^ The Lydd clause, cap. 1, is similar, 

^ J.e. jurat. and adds also money penalties. 
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Fordwich, eap. 2. —Si v«'ro major Hie oloctOB ofliciiim saum rociptre 
nolutrit, pritno riecun<lo i-t U*rc\n Hiiinmonitiifl, tota communiUw il»it 
a<l rapitale tnosua^ium stium hi habuerit proitriuni ct illiid cam hamia 
ft otiiiiiiiiodoquo |M)t«Tunt proHtiTiiat UH(|iu* ad terram. . . . Similiter 
quiciiiuquf fuiTit jiiratUH eK-ctun vi jiirart* nolnerit. 

Hut if the mayor thus olected RbouM refuse office, ho having 
lMH*n Huinmonod thn'e times, all the community shall go to his chi«f 
iiK'ssuaKe, if hi* has one of his own, and raze it to the gnmnd with 
hooks, or in any way they can. Ami the same of thoite who were 
flectinl jurats and refused to tako the jurat's oath. 

Dover, cap. 1. — And yif the mayn* that U* choM> refust* to take bys 
char^i', all the cf>menH holly may drawt* tlowne liin chefe mi-sua^c. 

Cap. 2. .\nd yf ony jurats U* chose by the mayre and refuse hys 
charp;e, \w shall have tlie same {myne torefti*yd.* 



1805. 



Sequofltration for Debt to the City. 

London. Liber Albat, p. 120. — Ordinatum fuit . . . <|Uod cam 
Beiiuestrum fiwtum fuerit {ler i»allivum civitatis HU|)er aliquem cinum 
Londoniarum \yer clausturam oHtiorum suorum, vel alio mode, pro 
debit4) civitatis. et ipse B4M|iitHtrum iwrmittens, satisfacere contemnendo 
nolens m* justiciare, qufnl \fer visum vieinorum Hei|ae8trum et obatrurtio 
amoveantur et serura a|K*riatur et reseratur i)er balli\'um, et ipee 
ofticium suum suppleat, et debitam inde faciat executionem, etc. 



It was ordaine«l that when sequestration was made by the 
of the city on any citi/en of Ix)ndon by the closing of hi.4 doom or 
otherwise, for a debt due to the city, and if he who suffers the 
Bi*que8tration refuses to make amends and to come to ju.<tice, then 
by view of the neighbours the 8e«piestration and the obstruction shall 
be removed and th«< lock opened and the bolt shot back by the bailiff« 
and he shall exi*cut4' his office, and do due execution thereon. 



1834. 



Com pen nation from the Community. 

Oodmanchester, cap. 26. item (|ii<kI si ali<|uis tal>ernando {lalus- 
trandi> * verberando eusii |ieri('uliim inciderit, talis nullo nKwIo de rom* 
muiiitate reinuneretur ; et ^ie de cuiietis aninmlibus furtive sublatis, 
tales unuh«|uis4|ue suum b(»nu^ {lortat. 

^4• alM» \\ ini'h<*lH4 a. rap. 1 : IIa«: ertht< '■ . juiJ K\c«, vmp, li. 
inifB. rnp. *J i*(lrAiiir iIomiu )ii« ih* tTi * l'iil:tii:r«i.«l«> :: |>.ila utrAtiili. 

t<*nriiii-nt ur ni4*MiuiM:<' iiiil** Xhv hitiilr 



SUMMONING THE HUNDRED 41 

That if any one incurs injury while boozing, wrestling, or 
quarrelling (?), he shall not be compensated by the community, and 
similarly each must bear his own burden as regards the loss of 
animals by theft. 



THE BOROUGH COUET. 

Summoning the Hundred. 

Eomney I. cap. 30. — Le corn sera sorter a court. Item use est qe a 1362. 

quele houre le bailif tendra la court de la vile, il fra soner le commune 

corn deux foitz a meyns en deux lues de la vile, en le marche, et a la 

crois, pur garnier lez parties plentif et defendant et lez bones gentz et 

puple de la vile q'ount a fere en la dite court ou qi plerrount en la dite 

court venir. 

The horn shall be sminded for the court, — It is customary that at 
the hour when the bailiff is to hold the court of the town, he shall 
have the common horn sounded twice at least in two parts of the 
town, in the market and at the cross, to warn the parties plaintiff and 
defendant, and the good folks and people of the town, who have 
business in the said court or choose to come to the said court. 

Sandwich. Boys, p. 457-8.^ — Gum autem venerit dies Lune^ in quo I5th 
hundredum teneri debeat, ibit serviens majoris cum cornu circa horam ^^^^'^^ 
diei primam ad certa loca ut predictum est, ad sonandum cum cornu ; 
quo sonito dicat hec verba, * Everych man of twelf yer elde, and of 
more, go to seint Glementes cherche to the hundrede, an has^te, an 
haste.' Et congregata ibi cum majore, ballivo, et juratis, tota com- 
munitate, et pervento serviente cum cornu, stet serviens majoris extra 
barram ad clamandam pacem : serviens vero ballivi stet ad vocandas 
partes qui ibi placitare debent. 

When the Monday comes on which the hundred is to be held, the 
major's Serjeant shall go with the horn about 6. a.m. to certain places 
as aforesaid to sound his horn, and having sounded, he shall say these 
words : ' Every man of twelve years old and more, go to St. Clement's 
Church to the hundred, haste, haste ! '^ And the mayor, with the bailiff 
and jurats and all the community being assembled there, and the 
Serjeant having come with the horn, the mayor's serjeant shall stand 
without the bar to proclaim the peace, and the bailiff's serjeant shall 
stand to call the parties who are to plead there. 

^Fordwich (Woodruff, p. 267) is similar, * Not every Monday, but when con- 
save that the church bell was rung, and venient, as appears £rom the passage 
no bom sounded. For Hythe cap. 9 see that precedes in Boys. 
Vol. I. p. 268. ^ Possibly * oyez, oyez.' 
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Et possunt ibi placitare omnia placita, tarn inter extraneos quam 
inter liberos, et precipue placitit terre. 

And all manner of plaints can be made there, both between 
strangers and freemen, and pleas concerning land in particular are 
heard there. 

Hastings, cap. 29. — And if bothe parties be of the libertie, ther 
eourte shalbe holden from xv. daye to xv. daye, and all manner of 
plees shall be holden in the eourte house saffe to trye lyff and member, 
the which muste be holden in the hundrid place. 

Bomney II. cap. 14. — De hundredo tento. Item it is used when the 
bayleff wyll holde hys hundred, he shall make proclamation in fall 
court iii. wekes or more before the day of the hundred ; and if anny 
wyll come the same day and pursewe in any manner of pie that 
touchyth the Kynge's royall power of thynges don withinn the 
franchyses, that he kepe hys day that shal be hold, but yf the feyre 
of Jememuth duryng, or summons to Shepewey.^ 

Eye, cap. 15. — And all maner of such pleas of the crown, life and 
member, ought to be holden in the market and playn hundred within 
the town. 

What oonstitutes a Full Court. 

Leges Quatnor Burgomm, cap. 47. — Sciendum est quod a quindena 
in quindenam currunt placita in burgo tam de terris quam de mobi- 
libus, nee potest judex contra voluntatem ejus qui petit justiciam diem 
ponere ultra quindenam, nisi ipse qui petit voluerit aut concesserit, aut 
ipse judex ex debilitate curie et penuria consilii diem prolongaverit. 

Be it known that the pleas in the borough, both of land and 
movables, shall be held fortnightly, and the judge cannot against 
the will of the demandant appoint a day more than a fortnight 
off, unless the demandant wishes it or agrees to it, or unless the 
judge, through the court's weakness or the want of counsel,' should 
further postpone the day. 

Fordwich, cap. 9. . • — Et quod nullum hundredum tenebunt nee ad 
aliquod judicium ibunt de aliquibus placitis in dicto hundredo sine 
presencia majoris et xii. juratorum ejusdem ville.' 



^ The court held by the Warden of 
the CiiKiue Ports to try cases of treason 
and certain other crown pleas, and to 
hear appeals. 

^ The old Scottish trans, has * suitors.' 



^ London Liber Albus, p. 70 (1221), 
records that the absence of six or more 1 
aldermen would not invalidate the pro- ^ 
cecdings of a court. Fordwich, cap. 86, 
and Sandwich (Boys), p. 445, allow the 
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JUDGMENT— ORDER IN COURT 43 

And they shall hold no hundred and go to no judgment on any 
pleas in the said hundred unless the mayor and the twelve jurats of 
the town are present. 

Giving of Judgment. 

Kilkenny, cap. 16. — Item judicia que reddenda sunt in hundredo I4th 
reddantur per prepositum at quatuor burgenses de villa sectatores °'°*'''y- 
bundredi predicti. 

That the judgments which are to be rendered in the hundred 
shall be rendered by the reeve and four burgesses of the town, suitors 
of the said hundred. 

Order in Court. 

Berwick, cap. 20.^ — Nullus loqui audeat de hoc quod tangat causam i280 
nisi tantummodo actor at reus aut eorum advocati. (about). 

No one may speak of ^what concerns the plea except only the 
plaintiff and defendant or their advocates. 

Oodmanohester, cap. 43. — Jurati dicunt quod si aliquis garrulator ^ 1324. 
sit inventus in plena curia ultra mansuram, ballivi pro tempore 
debant mersiare [eum] ^ ad dkierandum da predictis mersiamentis ad 
curiam proximam sine ultariori dilaciona facienda et quod non sint 
xetoiitenda pradicta mersiamanta [end illegible^. 

The jurats say that if any one be found intolerably loquacious in 
court, the bailiffs for the time being shall amerce him, the amount of 
such amercements to be affeered at the next court, without further 
delay, and that the said amercements be not remitted [end illegible], 

Oodmanohester, cap. 43. — Nota pro statu curie. — Item quod nullus i465. 
garulatur in domo curia nee se intromittat in aliquo ibidem faciendo 
exceptis officialibus dicte curie et illis quibus curia loquitur. [Et qui] 
dicta libartatis in contrarium fecarit et impositus sit ad silencium par 
ballivos, ballivi, senescallus val eorum suiliciandi (sic) deputandi 
primo amerciamentum levandum par discrecionem ad proximam 
curiam post dictam garulacionem habitam, [et si secunda vica]^ 
committetur prisona per dictos ballivos et senescallum, ibidem 
moraturus quousque fecarit iinem pro [contemptu] illo secundum 

mayor and bailiff to appoint deputies in ' The MS. is much defaced : the 

suits between foreigners, but not in suits word looks like * xl. d.' 

between burgesses (see also p. 458). * Omitted in MS., but the sense rc« 

^ Statu ta Gilde. quires some such words. 

* MS.7 garbilator. 
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cHs(*reHi*ioiu>in iHctnruni imllivorum vi jurat4>ruin, proviso <|UO(I dicta 
liiiiH fxcnhit preilictuin iinuTciaiiU'ntuni iii. h. iiii. d. Kt ni pntlirtUB 
pirulunH iiolirtTjit oinMlirc pre(licti^ onitiiililm^.i-xoiitrcturdt' liUrtate 
Kua ilii'tc ville ' )»er diilns (itVirialeH vi iiichiloiiiinurt cumiiiiUatur 
I>risonc i>fr tNisdi'in. Kt qiKxl t4ilis si* haU'iis in null<> in ikmUtuid 
nstitiU'tur lihcrtati diott- vilh* Bi*t omnintt illaui careat. 

\i>U ft ft the dignity of the c*'urt. That no one chatter in the 
coiirt-huiiHo. and that ni) one intcrft-rc* in anjrthing to \to dono there, 
«*\ct*pt the oOicials (»f the ^aid court and tho^^t* whttm the court 
iiiIdrfS:4«>M. And if any one coiitnivenoii the naid HU- rty and is silenced 
)>y thi' luiihflfa, the haihffsythe steward, or their tutlicivnt deputies shall 
tirnt declare him to l>e amercin], the amount to he decided at di.tcretion 
at the next court afti>r thf said disturhance, and if it happt-uj) a sec«>nd 
tiiiii* tlie otTcnder nhall \)v committed to prirton hy the said ImilifTs and the 
st4*ward and shall stay there till he ha^ made tine for that contempi, 
iicconling to the tliscretiuii of the said bailiffs and jurats, provided 
that the said fine shall excee*! the said amercement by Hj. 4«/. And 
if the said talker will not obev the afon'said ofliciaN. he shall be 
deprivetl of hin liberty of th<- said tuwn by the officials, and neverthe- 
less be commit t4Ml to prison by the !<iime. And that one thus 
miseoiiductiii^ himstdf shall ni*ver be n-stond t4) the liberty of the 
saiij town, but lose it entirely. 

I8s<i Cork. cap. 23. -Kt pur meiloiir escout en court avoir i* iioiiw 

(abouti. destourbier e^t aseutu (|i' nul si-aunt .sur h-s «|uartre l»ankes m- pUide 
nul partie ^ur iH;ine de xii. d. a ohasquii feoth k*\ 1 le fait propre defenhi*, 
mail* ke vent valoir asi{un partie estoise, dthtirs la barre ov lu |mrtie 
e i»arle en b[el * nuinere Miuncz crier i>u braier pur la partie, isaint 
tonus ceux S4TJauntz e aultn*s t|i plaident pur asipni |mrtie ou lour 
ount aide a b>ur {nkt eient cent nianere. i|e clii'ft4|un parle pur sei pur 
la partie qe piaide. et si deus i»u trois ou plus pur a»M|Uii |iartie en 
commune eidtMih parleiit ensi-mble an court, il roviiiit '*[v home \en 
deit di'feiidri- •(«• uim en tiel niauere ils plaident acun feoth, e s'il le 
face, apr* > che^ipin defent/ ' eeux kv * |tarlent a un feoth. par qi la 
court Hoit (»vertenient ^lestourlN', hoit aniereiv a xii. d. u taunt fi-oth 
com il le faite ; i-t eau\i f*st itrilin*- tp* i'iieh>|un tp* v^i ' devaunt la 
barre M>it aiurrcii- a xii. •!. apr* s ci-<» <|e il serra eoniaiindre itin de yissir 
*»u di' M*t r. 

.\nd in i»rder to have better ht-arinK' in c**i\tX and to pn*\«-nt 
noiM.* it I-* a^'rttd that no one aittniK on the (our iK'nchit shall 

M^. Muttn, i/k f.t I m'/ii * 1^1 \«!;;i«i'. «Ui%i tlic line. 

- ( .ii:;;h! 11] i'Uwhnj;. < .t -k'-t ii: l'ii;il::-.»*. 
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plead for either party, on pain of twelvepence for each time he does 
so, because of the prohibition, bat whoever wishes to assist either 
party shall stand outside the bar with the party and plead in due 
manner, without bawling and shouting on behalf of the party ; and 
thus all the Serjeants and others who plead for either party or render 
them any aid in their power must act in this way, that each speak 
separately for the party pleading ; and if two or three or more, 
helping in common one of the parties, speak together to the court, it 
is proper that they be forbidden henceforth to plead at any time in 
such a way ; and if they do it, then, after each prohibition, those who 
speak together and thus openly disturb the court, shall be amerced 
twelvepence each time that it is done. And also it is ordered that 
every one who is in front of the bar shall be amerced twelvepence 
after he has been commanded to go oat or to sit down. 

Lancaster, cap. 54. — Also that no man shall talke in the court after 1574. 
he shall be comaunded of Mr. Maior or the balyves or clerke to kepe 
sylence and peace, upon payne to forfaite for the first defalte ii. d., the 
second tyme iiii. d., and so to double so often as he doth to the con- 
trary of this constitution. 

Cap. 55. — Also that no man medle in the court of any pleas, com- 
plaints, or oathes, excepte it be the complainant or defendant in the 
court nede him and require his counsell, under the payne of vi. cL 

Dundee.' — Annent ym tliat spcakcs trithout live in tlie toolbooth. 1569. 
Morover that no person within this brugh quilk persewes action befor 
provest and baillies in the tolbuith presum to speak of his own action 
without he be without the bar (etc.). 

Dundee.^ — Annent parties and the procurators at the bar. Item it 1582. 
is stated and ordainit that na person resortand to the toolbuith of this 
brugh pretend to enter within the inner bar therof, but only the 
provost, baillies, counsell, and the clerk. And that the procuratours 
stand at the bake of the inner bar and plaid ther actiones reverently 
as becumes. And that na partie, persewar or defendar, pretend to 
com within the uter bar whill they be callit be order and remove in- 
continent after the calling of ther actiones without the sj^id uter 
bar (etc.). 

Irishtown Hall Book, f. 64b. — Wheras greate absurditye hath bene 1605. 
used in these assemblyes heretofore and confusion, that everie one 
spoke his minde and kepte a noyse, wherby noe matter could be with 

' Warden's Dundee, p. 19. ^ Ibid. p. 48. 
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effect i'lided, it in therfore inacted and concluded bye common consenta 
that noe {MTKon Hliall opiK^nly sptiake or make enny mocion before he 
take h'HVi' with the iK)rtrive and hiH brethren. The transgres^Dr to 
\k* imprisoni'il for his contempte and pay for a fine the som of 4«/. 
Kterlin^ to i>e given [to the] iMK)re of tht* parish. 



Vacations and Privileged Seasons. 

lONCi. Dover.'— A festivitatt- S. Michacliri iiHque ad festum S. Andrt*a6 

tri'uva regis erat in villa. Si (|uirt earn infregisset inde praepit^itus 
rt'giH accipii'bat communcin cmenthicioneni. 

Fmin MichAohnas to the feast of St. Andrew Nov. 80* * thi- truce 
of the king wan in the town. If any one broke it, tlio king's rv^-ve 
nreivM the conuiion penalty for it. 

iohCi. Chester.-^ — Qui sanguineni faiiebat a mane seciindae ftriae us«|Ut' ad 

nonaui sabhuti x. h. eniendabat. A nona vero Hablmti usque ad uiane 
fit'C'undat' feriae Hanguinis cffusus xx. h. enu-ndabatur. Similiter xx. s. 
Milvebiit <iui hoc facit*but in xii. diebus Nativitatis et in die Turifica- 
einiiis Hiiictiu; Mariiu et prinio liie Ta^chae et primo die IVntecostes 
et die A^eciisioiuH et in Assuniptinne vel Nativitate sanctae Mariae et 
in die ft^tn Omnium Sanctorum. 

l^)ui ill i^ti^ diebuH h(»nuneui intertiritbat iiii. librin emendal»at : in 
alii> auteni dicbiis \l. s. Similitir heiinfaram vel furestel in his festis 
diebuH et tli<' dumiiiico qui faeiebat iiii. libras e\^Mlvelfat. In aliirt 
diebu> \1. s. 

lie who bIrmI ltliK>4l f re III) th«* morning of Mond»v to Sat unlay 
iinon ]>aiil HVs. From Saturday iifMiii to tb** nmrniiii: of Monday 
hKxMlsbi-d niot 'J(>^. An«i *J(ts. hi* puid who -.bed blootl in the tw«Ive dayg 
fif the Niitivitv. and on ('iindli>nM< diiy. iind on thr fir^t day of KMt4T 
tinil I if Wliit-i'intide and on .\scen<iiiin day anil on thi* day of th** 
A-^>iiiii|ition and of the Nativity of the Viri;m Mary an<l on All Saint* 

m 

III- uliii killid a man <»n the^i- •I;ty-« paid t . i>n I'thtr tlavA lOj. 
>.■ tiHi )h- wht» e<iiiiniitl«'il a Ixirirtarv tir a uavLixmc ^^n thi 4m> 
ilav-i nr till >:inilav naid 1 .. ^n utlifr d.i\-* Im . 

I ti'l::r-<i.|-. l- ■■ k. J. t. I •!. >ii Inliw. V- I. \', 17. i. 17». 7 I. i-:ii. /. *-. 

'1 ill '• i r i;;: '.-lit r\ -. »-.•:. I.I I ■;. •. ihri "X --< . .\ .- : • f«ir. ;i. ■:! 

1 ' !,.. 1 1\ ]'•• IK. i '1**1 ' t »'i - if \ * ;* : i* \* * \.:i .:• 1. . No- . 
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Wallingford \ — Habent ^ gablum de domibus suis et sanguinem si 1086. 
ibi effunditur, si receptus fuerit homo intus, antequam calamnietur a 
praeposito regis ; excepto sabbato propter mercatum. 

These have the gafol on their bouses and the fine for blood shed 
there, if a man be |receiyed therein before he has been impleaded 
by the king*s reeve ; except on Saturday because of the market. 

London. Add MS. IV. § 7. — Yus devez saveir que en rnveisuns tant iiss- 
cum les cruz sunt hers de iglise, si mellee u malfait seit dedenz la cite ^^^^* 
faite, ke 90 est a la corune le rei. 

You must know that in the rogation days, as soon as the crosses 
are out of church, if affray or misdeed be done within the city, that 
belongs to the king's crown.^ 

Manchester, cap. 4. — Si aliquis burgensis aliquem burgensem isoi. 
vulnerav[er]it in die dominica vel a nona die sabbati usque ad diem lune, 
ipse erit in forisfactura xx. s. ; et si in die lune vel in aliis diebus 
septimane vulnerav[er]it aliquem, ipse cadet in forisfactura xii. d. 
versus predictum dominum. 

If a burgess wounds another burgess on Sunday or between 
Saturday noon and Monday, he shall be fined 205., and if he wounds 
any one on Monday or any other day of the week, he shall be fined 
12d, to his said lord.^ 

London. Liber de Antiquis Legibns, p. 207. — Si vero hustingus non isth 
sedeat, ut tempore quo sunt nundine S. Botulfi,* et tempore messium,^ century, 
et tempore quo nundine sunt apud Wyiitoniam^ si aliquis habeat 
necesse ad dictam assisam ^ petendam, gratis ei debet concedi. 

If the busting be not sitting, as at the time when Boston fair is 
held, or in harvest time, or at the time of Winchester fieur, if any one 
wishes to sue by the said assize,^ he shall have it freely. 

Torksey, I., cap. 26. — Curia de burghviote. Item alia curia que 1345 
vocatur burghmote tenenda erit quolibet die lune quando aliqua <*^'**)' 
querela est in dicta curia et necesse fuerit nisi impediatur per aliquod 
festum a crastino S. Hillarii usque in vigilia S. Thome apostoli ante 

* Domesday Book, f. 56 6. the Liber Ordinacionum, f. 169, is a note 
^ Certain persons named. that Boston fair lasts a month from 
' For the rogation days, cf. Alfred, St. Botulf s day (June 17). Bartholomew 

c. 5, § 5 ; Athclstan, ii. 18 ; Athelstan, Fair lasted three days. 

V. c. 3, § 1. * In Liber Ordinacionum is a note 

* Under the Chester influence ; see that this lasts from Aug. 1 to Sept. 29. 
above, p. 46. ^ Sept. 29 to Oct. 15. 

' So also Liber Cust. and Liber Horn, " The assize of nuisance, Vol. I. 

but Liber Albus, * S. Bartholomew ; * in pp. 245-8. 
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Natalf Ihmiini, et tunc dt*U*t kallivuH proc'hiiiiarc iialfiipnh K ah illo 
die* it |M)Ht chiinacioneiii factaiu, lum ileln't fern* virgaiii huaiu ante 
diituin crahtinuiu K. Hillarii, et interim omnia plaeita debent adjur- 
nari us<|U(' in dio liinc proxima poHt dictum i-ruMtinum S. Hillarii, et 
omnia interim d«-U*nt cKSt* in pai*c ft sessart*. 

(\turt ('/ tht' iHjmuijh nuH>t. The other court, which in railed 
Kurghiuoto, shall bo held eVfry Monday whfD there is any plaint in 
the said court, and it muiit l)e held unletf:< some feast prevents, fnim the 
morrow of St. Hilary 'Jan. \*\] to the eve of St. Thomas the apusUe 
[INkt. 21', before ChristniaH, and then the bailiff ou^ht to proclaim 
the yuleKrith, and from that day afler the proclamation lias bwn 
made the bailiff oufi^ht not to l)ear his mace ^ U*fore the said niorrov 
of St. Hilar}', and meanwhile all pleas onf(ht to U* adjoumt^l till the 
Monday after the said morrow of St. Hilary, and all pleas meanwhile 
ou^ht to l>e at peace and cease*. 

ilHD 1. Lincoln, eap. 46. Homo rtrtiUn* unn attirh[iytHr in it*4*minittaU 

XtttalU homini. Off Se-nt Thomas day the a|M)8tylle I>ec. *2r U'f(»r 
CryHt(*ines. When the nmyr of this cite U* his officer^ hathe pro- 
chimyd the prewale^c ^yrthe,' and the soleinpnite of the fi-st of the 
byrtli of oure Lord, that tlieii after the nayd prixdamacion mad<>, e%'ere 
franchcKt man and denysseii inhabite within this cite H4*hall hav«- fret* 
liberU; and naylTe^^arde in honeste mirth antl finm h|Mirtis to f^oo or 
doe what hym pleyn. And no^^th to U' attacliyd or arrestyd be any 
ofRcore of thi.s cite for any accion i>ersonelx» without the kyn^; Im> |uirt«* 
or HUjd l>e the kyn^is wryt. .\nd this to Im? (»bMrvyd and kept U^ 
twelff day, callvil the fest of the Epyphany, l>e past, ami then e%-ere 
man take thayr awanta^e in the law etc. 

l.Uh Dover, cap. 7. -Si^fa dt- hundrtd** ttiondu. Also they cleyine that 

eentuM. j|j^. „jayre, bayllv. and juriitts inowe hidde hundred for all plee* 
naU in what idacr thev w<»ll within tlh- fraunch\M\ at what tvine that 
it h\' within tlit- vi-re, nwtetakf when tiny Ih* >Min(tn«-ii to tht* kyng» 
servvce and iNtweiie the Nattvvvte of tuir Lad\ Sipt. H and the fi-t 
(if Stviit Andrewr Nov. :)0 .^ in which tviii«- ther hh;ill no hunilnd U* 
hold but tti di-lvvfr a felon. 

iMh Dover, cap. 21. S"t»i »/< curia tnnwla. AUi> th»y cleynie to hold 

oriiiur}. jj^^^ niurle from \iii. davrs to viii. dav«-*«. that i-^ to *av ihr Krvilav. and 

Till orticr «if |Mi"«iil«-iil ••( thr ri'isrl '^■> i!-.- I nr lunh. r.i|» '♦ <\\ i-tiilniff, 

ill v.\t\\ Uw ht'Iil i>niv uliiUt In- h.ul Irn* p. 'ill . ihc \tir.iU\ .-ifit r i)u' UskMl of 

hlntf in 'tiillil. Mtllitl'.ri. /'./^.'r. I. 1 ll'i. >t..\i.ilriu N" r.<tt:ilif<i- Ui rv t«» Im- hrki 

iinf, . if ihi \ i. t'l o-iii iiKin* to |««rli*iiiriit ir 

fcTiit).. !«• tin- t-.iiiri •■/ >iM )>HA\. 
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in this courte they usen to determyne all manner plees of trespas, 
dette and covenaunte etc. But fro the begynnyng of hervest into 
Mighelmas they use to holde her courte uppon the Sonday, also from 
Fryday next before Cristmas into the day of Seynt Hillary be passed, 
ne from the tyme that the Passyon be entred into the xv. of Ester 
be passed, but yif it be for a straunger to delyver. 

Sandwich. Cotton' MS. Julius B. V. f. 17. — De placitis terre. Plees I5th 
of land shal be hold in full hunderd in the church of Saynct Clements, *^®°*^^- 
and they may be holden every Monday from 8 wekes to 8 wekes, save 
in tyme of vacacion. One is from the tyme the baylyf is choyson of 
Yarmouth unto the Monday next afore the feast of St. Andrewe, for 
that ys a fyshyng tyme of heryng. Another tyme is duryng the 
sumons of the parliament. 

Hours of Courts. 

Preston, cap. 14. — Item burgensis non veniet ad pretorem post oc- i2th 
casum solis pro aliquo clamore si noluerit, nisi clamor fiat ab extraneo.^ ^^ ^^' 

A burgess shall not come to the reeve after sunset to answer any 
claim, unless he chooses, unless the claim has been made by a 
stranger. 

Leges ttuatuor Burgorum, cap. 75. — Quicunque debet jus capere vel 1270 
facere in burgo, veniat ad placita in hieme ante horam terciam ' et in (a^u*)- 
estate ante horam primam.' Et si venerit ante judicia facta, appel- 
lator appellet appellacionem suam et calumpniatus respondeat coram 
prepositis et probis hominibus ville in plena curia. £t secundum 
appellacionem et responsionem detur legale judicium in curia. Et si 
infra dictos terminos non venerit, amittet placitum suum in die iUa 
si non habuerit legale essonium. 

Whoever ought to take or do right in the borough shall come to 
the winter pleas before 9 a.m., and in summer before 6 a.m. And if 
he comes before the judgments are made, the appellor shall appeal 
his appeal and the accused shall answer before the reeves and good 
men of the town in full court. And according to the appeal and to 
the answer, lawful judgment shall be given in court. And if within 
the aforesaid terms he does not come, he shall lose his plea on that 
day unless he has lawful essoin. 

^ The Cork rule for strangers is given below, p. 185. 

^ Old transl. undem (probably here 9 a.m.). ' Old transl. midmome, 
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16th 
MDtory. 



1629. 



Sandwich (Bojrs), p. 443. — Et non »olent hucusque aliqaa placiu 
toneri in dicta villa post prandiuni, nee aliquis homo amerciari anta 
horani dici priniam. 

And hitherto it has not heen our wont to hold pleaf in the aaid 
town after dinner, or to amerce any man before 6 a.m. 

Canterbury I. cap. 10.— That tlio bajlyflb every Monday and every 
ThurKday in the yer except prinoii»all dayea ' at ix. of the bell or Bone 
after HchuU liolde their courtH, Havyn^ in hervi^et, and that every 
Monday in tin.* weke duryni; the hervest. 



1086. 



12th 
centurj. 



.1 



Head Courts. Rules for Attendance. 
Taunton.'^ — Tit m anno toneri placita epiHcopi sine ammonitione. 
The bishop's ploan arc held three times a year without summoofi. 

London. Add. MS. VI. § 1. — Train folke8imo[t]z chevcls sunt en Tan. 
Li uns Hi cRt a la foHte scint Michiel. pur saveir qi est vescunte, e pur 
oir Hun cumniandement. K Tautre fli (*Ht al noel, pur les Ruardi-n tt-nir. 
Lc tier/, si iHt a la fostu scint Johan pur f^arder la cite d'arsun. pur U 
^ant HfktTt'Sco. 

T\ivT\* an* three chief folkmoots in the year. One is at the feast 
of St. Michael to know who is HhvrifT and to hear his charge. And 
the other Ia at Christnias for keeping the wards.' The third is at ihe 
feast of St. •! oh n * to guard the city from fire owinf? to the dry weather. 

$ 2. Si nul hnnic de Lundres sursit-t nul de ices treis tolkesimotz, 
si 08t el furfi'it U- ni xl. .^iol. Main par la l«i lie Lundres deit le 
vescunte fain- deinandcr olui <|Ue il vnldra saveir man * se il i i-»t a 
nun. K He nul est <|ue hi ne stiit. v la K«it dt-niand^s ctdui deit I'^m 
Humundrf al husten^. sil' deit Tom miner par la lei de la viu-. Si le 
prud'onic dit que il n'i fudpassuniunM.rf) deit I'omHaveir par le bedel 
de la f*uard«'. Si lc Udel dit que il i fud Humuns a hustfng. ateins 
en est, kar li IkhU'Ih n*ad nul altre tiHtimonie. ne aveir ne deit. fon* le 
^ros htint que I'nni nunc a folke^imot a M'int I'ol. 

If any man nf I^mtlDu neglii'tit any of these tlirt^* folkniooln. he 
is in thf king's furfi iture up to 40a. Hot by the law of Ixindon ihe 



? Th«' i»o ur i)iriH- chuf court tU>N 

' I h>tnf t-Lii/ li* ' A, (. w* fc. S^**6 he- 

A CM-.crul iiiui.ti r fi»r amiik'tng Jl>e 



* MiiUiiiniiur. 
liiiiii imh 111. 

It IB iitii rliMF »hi thi r thr «t !• the 
I.Ht:n «i iir ttif Lnltn 9ir. ro««ihly the 
clitiiM* rc/ui . . . AhJ.'rny »}.ouM h«^e 
l>04n cancdiiJ. 
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sheriff ought to cause inquiry to be made concerning one of whom he 
would know if he is present or not. And if any one is absent and 
is asked for, he must be summoned to the busting, if he ought to 
be brought thither by the law of the city. If the burgess says that 
he was not summoned, inquiry must be made concerning this of the 
beadle of the ward. If the beadle says that he was summoned to the 
busting, he is attainted thereof, for the beadles have no other witness 
and need none but the great bell * which rings to the folkmoot at 
St. Paul's. 

Tewkesbury, cap. 13. — Et quod omnes burgenses qui burgagium vel Before 
dimidium burgagium tenerent et qui panem et cervisiam venderent ^^^' 
venirent semel ad la Laweday annuatim ad la Hokeday, et ibi amer- 
ciati essent pro assisa fracta et amcrciaturi fuissent per presentacionem 
duodeeim. Ita quod quilibet burgensis responderet pro manupastu 
filiis et tenentibus suis nisi attachiati essent pro transgressione aliqua 
ad diem predict um responsuri. 

And that all burgesses who held a burgage or half a burgage and 
who sold bread and beer should come once at the annual lawday on 
Hokeday,^ and there they were amerced for breaches of the assize, 
and were to be amerced by the presentment of the twelve, so that 
every burgess answered for his mainpast, children, and tenants, 
unless they were attached for some trespass to be answered on the 
said day. 

Preston, cap. 10. — Item burgensis non veniat nisi ad tres portemotos 12th 
per annum nisi habeat placitum super se, et nisi veniat ad quenquam <^°*^"7- 
magnum portemotum erit in misericordia de xii. denariis. 

A burgess need not come to more than three portmoots a year, 
unless he is engaged in a plea, but if he does not come to every great 
portmoot^ he shall be amerced 12d. 

Whitby, cap. 8. — Tres eciam eis in anno sint placitorum institu- iiss. 
ciones. • . . 

Cap. 9. — Et si aliqua querimonia infra predictas instituciones 
emerserit et determinari inter eosdem ^ non possit, sine dilacione ad 
primam institucionem terminetor. 

They shall have three general assemblies for pleas in the year. 

And if any plaints arise between the said assemblies, and the 
parties cannot settle them amongst themselves, they shall be settled 
without delay at the next assembly. 



* See aein - cloche, in Godefroy. 
^ Second Tuesday after Easter. 



' The three great annual moots. 
^ Surtees etudem. 
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1270 I««8>^> Quatuor Bar^ornm, cmp. 40. — Siui-ndiim est qaod tria tiunt 

(aboati. plucitii priiuiimlia |x r uniiuiu ulii <|uililNt liiir^enhis debet inlt-resir. 
rriiiiuiii <;ht post fcHtiun S. Miihaolis. Secuixliiui i»ost Natmle iMicini. 
Tcreiaiu v«n> p'^st l^ischum. (^uieunque bur^engia ad hec nun fueiit 
nee m; U i^alitcr < ^^oniaverit, nisi fuerit infinnus vel extra patriam vel 
n<i iiumliiKis, si fuerit mantns in bur;:** dabit iiii. d. ad forisfia<*tuin. 
Si fxtrii viii. .s. ; t-t hac do cau^a qui>d bur^'ensis ruremanens non cuin* 
IK'ilitur viiiirc ad alitpia placita \k*t annum nisi ad bee tria pbicitA 
principaliii. 

It i^ in Ix' known that there an* three principal plea« in the year 
lit which every hiiru'ess ou^'ht to U-. The first is after MichaelniAtf. 

Thf ^('oikI after Christmas. The third aft«r Master. Anv buri:t-:» 

■ 

who !•< not present at theM* and lUn-s not legally es>oin himself. unl«^ 
he is infirm or out of the country or at a fair, phall pay !•/. as forfeit 
if he liv« s in the 1>orouf;h. If out-^ide H«. ; and for this reason, thai 
a liUFL'e-^s living' in the country is not bound to come to any pleas in 
the year except to the tliree princifial plea.^. 

I'ilii 7*i. Saltash. cap. 3. --Kt nullus predictoruin burpensiuni ex c^finnueta- 

dine ^«-<|iiiitur hundreduiu ni^i ter in iiunt\ scilicet die Inne proxinia 
post fe^tunt S. Hillarii. et die lune proxima {Kiht chiusum Pa.scbe et 
die lune |uoxiiii:i po.-^t festuni S. Fnlei.' nisi (*(>ntra preceptuni re;;:iA 
V(I pro et)'orci:nMt nto judicii vel >i in placiti* fuerit; et tunc halieat 
snunnonieioKi-ni die ^alibati 'juoil cli«' June >e>(uente v« niat ad bun- 
ilreduni <ie pl.ii'it«> in '[H') « >t ri ^]Hin^ni'U<. 

And hy rii:*toni mini- i»f tlie aforesaitl hur^ess«'S Hhall attend the 
humlred imtre than thrice a vear. to wit, on Mondav after the feast of 
St. Hilary. Monday after the clo-e of Halter/ and Monday next aft«T 
the f«-a'it of ^t. Faith (Oct. *^(i-. exci pt at the kin^'*ii command, or lo 
atyorc«- t lie court or when th«- huict'**'^ is en^'a^e*! in a pli*a. An«l then 
heni'iHt )i:i\e •*uminon8 on Satun)ay. warmn^'htm that he must come 
on thi' Monday foIlouinL' to ansuer at the hnndreil cuncerniog the 
plea in \ihirh he is t4) answer. 

>^''| Taunton, cap. 20. -Kt que chtMiun burp is doit deux avenues al 

ri'iilur%. ^ , . 1 I • I I I ■ f i • 

cnurt le st-ii^iieur tjeiieni/ hi l»ur;:h par aan. ce»*ta^ha\oir w lundr 
pri>sch<'in apr< s la -*eint Michtl «t \v Inndy prns«'h«'in apri ^ hi Ib^ke- 
•lay, satin/ e>tr«- s<>nntns: as 1(111 ux jniirs mix se iHijnit faire is>4>iur 
tanctpn ul fMlfellxn:: pri>M*h« \ nenniit enhiwan/.* 

An I that e\ery huru'ess «»wes two <)uit!« a >iar («• the lord'n c«'Urt 
mthiii the i>ori>ui.'h, tl.at i-* to n/i^, i*i\ Mondav aftf r Mirl.a« iti.a< And 

M*- / I • •. * t f. iKf I».i».i*iU\ •! t\. \ ••7 '. 

|-i' ■ ** • ii\ .itli r K i-tt r. ri>|<:t.i;i: th:t<. »ui:*> l- ll.i- i- •■ |»» 

I'l- I I ^ ' liili.li'.i..;.' t'Miiii. 
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Monday after Hokeday, without being summoned, on which days they 
can get themselves essoined until the next time for fulfilling (the suit). 

Bridport, cap. 1. — Adeprims que toutz les burgeis de mesme la I4th 
vile et ceux que tingnent messuages illoques serrount deux foith par ^^^^'^T* 
an a jour de lete que est apelle lauclay, lez queux serrount tenuz le 
lundy proehen apres le feste apelle Hockeday et le lundy prochen 
apres le feste Seint Michell. 

First that all the burgesses of the said town and those who hold 
messuages there sliall come twice a year to the day of the leet which 
is called lawday, and these shall be held on the Monday after Hoke- 
day and the Monday after Michaelmas. 

Torksey I. cap. 48. — Item dicunt quod si aliquis in curia visus 1345 
fuerit ad judicium pro quo summonitus fuit ad curiam vel ad magnam (**^^*)* 
curiam, et postea per rotulum ballivi vocatus fuerit, et tunc sit absens, 
et testatum est per vicinos suos quod fuit ad judicium vel in curia ut 
predictum est, non debet eum amerciare. 

They say that if any one was seen in court at the judgment 
for which he was summoned to court, [and] if at the great court he 
should afterwards be called by the bailifiTs roll, and is then absent, 
and his neighbours bear witness that he was at the judgment or 
in the court aforesaid, the bailiff ought not to amerce him. 

Ibid. cap. 27. — Et nullus tenetur facere sectam per annum ad 
dictam curiam, nee nullus tenetur venire ad dictam curiam [de 
burghmote] ^ nisi in casibus subscriptis et in forma subscripta, 
videlicet quando judicium sit in dubio, vel latro adjudicandus,^ vel 
breve de recto pendens, et maxime post apparenciam partium, vel 
si sint summoniti super aliquam inquisicionem ut dictum erit (sic), 
vel si sit placitatus (sic) ; et ad magnam curiam que erit semel in anno 
in forma subscripta. Et in istis casibus et in omnibus aliis si aliquis 
sit summonitus vel premunitus ad essendum ad aliquam curiam, et 
sit absens, vel non sit domi quando fuit summonitus vel premunitus, 
nee venit domi ante curiam tentam ad quam fuit summonitus vel 
premunitus, non oportet ipsum essoniari, nee erit amerciatus. 

And that no one is bound to make suit during the year to the 
said court, and no one is bound to come to the said court of burgh- 
mote except in the cases and in the form underwritten, namely, when 
the judgment is in doubt, or a thief is to be judged, or a writ of 
right is pending, and especially after the appearance of the parties, 
or if they are summoned on any inquest as is aforesaid,^ or if he is 

^ See above, p. 47. ^ ue, inquest of pleas of the crown 

• }Si^. adjudicans, only; see pp. 58-9. 



iiiipli'd'lc'l : an<l at tlu* ktvuI court which shiill lie once a year in ibe 
form undtTwrittrn. And in thi'^u case-^ and in all othen if anv oq« 
is siimnionid or warni'd to U* at anv court, and is absent, or not at 

w 

\uiuiv when lie was summoned or warne«t. au«l did not come home 
Ufon' tlic court was held to which hv was >ummoned or wamod, he 
nt«d nnt li«- e*« coined, nor shall ht Ih* amerct-d. 

Torksey, cap. 28.- .U'l.'/"" fmia. Item diciint ifioil una luacna 
curia doniini tcnta crit in T<»rkcs('y muuI {h-t annum. vid«li«'f t iirima 
curia proxima )N).*.t i-oniitatum, <iui romitatus tentus est proxinit* |io«t 
fistuni S. Mi('hat-li> : ita <|uod onincs <|ui alii|uid ttiicnt vvl maneni 
infra (htniiiiicuniih* Tork4'.s«*ycrunt ^umnioniti vcl pninuniti |H*r unam 
ijuindcnani ante dictani curiam ad esscndum ad dictam ma^nam 
curiam. I'.t M'iriidum <'>t <iU(Ni cptelihrt iianu-liia dclM-t |»r« o^ntarv 
|N'r be dc artn-ulis. 

(iit'.tt i\'hrt. Th«*v sav that u u'rvat couit of thi- lonl shall i*^ 
held in TorliM-y (>nc«- a }*«*ar, to wit, the first court afti^r the co'intj 
court, which touiitv court ]> held n«\t after Michaelmas. St thai 
Sill whi» hold (iii\ land or dwidl in tht* dfiiic"<ni of Tftrk-^-v shall be 
>iiMimoii4d or uaintd a fortnight lM*fori the .laid court to U' at the 
said >:r«at court. .\nd he it known that every parish ou^ht to 
pn-M nt M-p.iratily on tin articlt ^ of the vii w . 

Ibid. cap. 29. - lUnnUw^t. , Kt curia i|u«' viHMtur hur-.:hmot« 
t* nta < rit <|UnliUt di<- lune ((uando ali<|ua •{ihrila t ^t in dicta curia 
I't aliter iion. a ff^t>* S. ilillarii us'[Ui ad festum S. Michaeli<i. et a 
fi-t«> S. Michai li-^ u^<|uc ad iua<;iiam curiam nulla <-uri.i t« nta erit. 
ni>i alii|U(Ml hiiNc ^it |n iidt n> in dicta curia. s«-ii <ie alii^^ qtierelif 
nihil actum «rit. ni-^i |M>**t nia:.'iiani curiam Kt a niajii.t curia tenia 
t rit curia <iu<>lilMt Jit Inuc u-iuc in \iuilia.- S. TliMnii a|HiHtiiIi ut 
priu^ dictum i -t. 

Aiiil :lie •I'lir* c:ill«(l liurL'tiMin** ;*hiill l>i- In M evi r\ MoniU\ 
uhi \\ tl:i re i- any {laiiit in the ^a:d i ourt aii>l not otlii-ruiM-. fr<iin the 
fi a-t itf >t. lli!ar\ t'l Muhaeliii:!'' ; and fnau Mn hat iihA» to the 
LTt it rtr-.:: im ruiirt >\i.\\\ he hi M lUilt s>i S4>li:e wilt I-* |i« lldm.' in 

tl > .i:<i (>;:!;. 1-:: ( I'liCi rnin;; i ri.i r pl.i'.nt^ nnthintf r-hall U- intie 

in. afi ! 'In uTeat enijrt. .\llil afti r tl.t >T« at c.r.rt. the Cuurt 
!,ai!li I.. !'it\ti} M*.|..i.i;, till tl.i e\i-.f>: TIj'I.j ■- •*.■ .\l*»-:le AS 

U^«'> Montgomery, cap 27. /' « y>ijrj. f.-n* /.;/•'•<■■ i .i f«i'. lu. 

Ill III iitiiiiur \* \ li u'* "* •! ('<'ii*'i>etuthii« <• n>>oti.i- ah ant; lU" t* ii.]hire 

\\. . ? . u I.! .' • • .i«'. .■ ; ; • ■ Ii.'. .! ..I'" ' .: w :. la 

i .:: « -« . r ; . . .i \ .i \- . A: 1 1. ei tin Mt :i J- r^i • . ' i.. • i ^\ JT. 
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usitatas quod burgenses et alii tenentes tenementorum in villa et 
burgo predicto et infra libertatem eorondem commorantes quiconque 
solempniter premoneantur, et per tres dies citentur ad veniendum ad 
duas magnas curias principales ibi tenendas, videlicet inter festa 
Michaelis et Omnium Sanctorum, Pasche et Penthecostes. Nee 
utimur levare redditus domino regi ante dies predictarum curiarum 
tenendarum in burgo et villa predicta. Et si aliquis comburgensium 
se a dictis curiis absque causa racionabili absentaverit, a nostris 
magnis curiis predictis graviter amercietur, et non aliter neque alio 
modo. Et illi qui non sunt tempore premonicionis seu citacionis 
infra dictam villam, burgum, seu libertatem ejusdem excusentur et 
non amercientur. 

Chi the appearance of burgesses at the great courts, — We are 
wont by our laws and cufftoms used of old that the burgesses and 
other holders of tenements in the town and borough aforesaid and those 
dwelling within the liberty shall be solemnly summoned, and cited 
for three days, to come to the two great chief courts held there, to 
wit, between Michaelmas and All Saints, and between Easter and 
Whitsuntide. Nor are we wont to levy the king's rents before the 
days of the aforesaid courts to be held in the borough and town 
aforesaid. And if any burgess should absent himself from the said 
courts without reasonable cause, by oiur said great courts he shall be 
heavily amerced and not otherwise. And those who are not in the 
said town, borough, or liberty at the time of the summons or cita- 
tion shall be excused and not amerced.^ 

Hew Malton, cap. 5. — Alsoe it is granted and used that the foresaid 1596. 
burgesses shall make but two suites by the yeare to the said court, 
that is to say at the great court next after the feast of St. Michaell, 
and at the great court next after St. Hillary day, except they have 
prisoners for to deliver or judgment of any plaint for to be given ; 
and they shall have their eight days of summons, and at all the fore- 
said courts may the burgesses assoyne them once or twice, and if 
they make a default and appeare after the secund essoyne, they shall 
be amersed 4rf. and noe more. 



' See EngL Hist. Rev. xv. p. 310, for 
a Bideford charter, cap. 10, which re- 
quires attendance once a year unless the 
suitor be on a pilgruuage or absent on 
business. At Poole (Sydenham's Poole j p. 
155-6) by WlDiam Longsword's charter 
of 1248 six pleas a year were ordered 
for assessing weights and measures, but 
there was to be no charge for default on 
those beyond seas. The Lancaster ous- 



tumal, cap. 1 (Simpson's Lanccuter, p. 
276) orders the head court to be held 
twice a year. On the two annual 
law-days of Bath, see King- Watts, 
Municipal Becords of Bath, p. 46. At 
Lincoln (cap. 1) the leets were on 
Monday after Michaelmas and Monday 
after Low Sunday (».f. the second 
Monday after Easter, Hoke Monday). 



e<-nturT. 



Use of tho Avormont on AUogimnco. 

I'ith London. Add. MS. ZXIII. § 1. Nult- huiiio ki est en la frmnchL*^* de 

Luiulrtv* ur <l«>it |»lHi(li«T furs devant le roi u si a chi«'f justice, vi | ar 
iivciitiirf iicl iMViiiasscnt en lur liu dtl ban- li il sunt; ne il ne 
iloivciit juror, ne devant justice, ne deriers, ne d*a8rii8e. ne de miirdre, 
nt- d*» n<|Ui'stf. ni- de nule clioise, kar ce«» eHt lur franchise; unt|U»-fl 
nel tiniit. no fere ne doivent : kar eil de Lundres sunt chit-f iM 
rejjne. 

I>'altrf part mult a i>oc])Ie en la eite, et sunt pr<fl eneemlde 
lierlHrr;;!*', et plus sunt pn s. et tost et tart, ke ne sunt altres ^*n» et 
nunii'tincnt eil de upelande, ki lur kunt** tentnt et jurer d«nvvnt de 
teuri choH's : kar hI aukuns en la cite jura.st sur sun voi.sin, u d'en'|Ut-ft« 
u d*aHsiM', u dr el k*il eust trespassr, il en purroit ^rant mal surdrt- ; 
kar tpiunt il sunt si pres eUHeniMe, et a lur l>eurie et aillurs, si 
tueniieiit cliaseun altrt'. et jamais la cit4* en ferme pais ne S4*rrMit ; 
et pur cco. et pur la franelii.se, et pur nmltes raisuns, fu e^taldi k*il 
iw jura>sciit pas. 

No man who i.s in tin* franchise of London ou^lit to pli*a«l lin 

crown picas) except iMfnri* the kin^', nr UToro a pnncipal justiC4'.if lij 

chance thcv should dtir^'atc any one in their plact: from the U nrh 

when* they (th«- ju-<tirc><i nrv. And they ithe men of the frmnch.-^*) 

ou^ht not t4> sweur. uhethi-r Infore a ju.-<tice or iM'hiUfl. either coo- 

cernini; an a^si/e. or concerniiif; nmrder, or concerning' an in4Uedt« 

or concerning an vthmi: for this is their frauchiBi- Uiey nevur did 

it. nor ought they to do ii for the men of I/ondon are the chief m«?n 

of thr realm.' I'lirthtrmore, there an* nianv folk in the citt, and 

they an* housed clos4* together, and are more crowded, early and lat«, 

than othi-r )>«-<iple an . iind notahly more m} than those of the upland 

oiM-n country . uho hold thtir county court, luid ou^'ht to .•wt-ar 

concerning' such nuitt«Ts. For if any (»iii- in the city tihould .•««ear 

ii^NiiiiHt hi« n* iu'ldnmr. wlit ther conceriiink' an ini)u« >t or an assi/e or 

ronccrniii;; th:it whi-rt in hi has oiTiiuied. ^ri-at mi-^hief mi^*hl an<« 

tht refioMi ; ftir whi ii thi citt/en'* are thus cniwdi^l t^i^^ether, whetluT 

III till ir driiikin^r or iUe\\hi're. tht-y mif^ht kdl each oth«*r, and tli* 

eitv Udulil iirv« r « nio\ tirtn iH-u<*e. Auil for {h\^ n a^in. and hv rea-i^in 

of thi- franchi-^i' iiiiil f<ir inimv n^'^oiiH. it w;iA esuhiidunl that tlier 

liould ni>l -wciii.' 

S^t 111 ' I.iImt llitrn ' : |<fi'tui)i<« ' -i fruui «--:/•• niul in<|Mi«t aUAc. p. *J1) ; 

|>lll ll\t tllMn- ptir ii-il I M\>i:i»->^t lit. At'., llU«> iMlh II;' ■• I- (%:!>., \/lin. /''-i-f. /r- ',|t;i|, 

-iitiiiM )•! tiU'i p. 4'.ti rjt'il'. 'I •;!• uiA\<T Ai.ii rem 

t f. l.ii l>« rii.iiiiii. /.'•/•• .1*. •/.'./. n- iiiiiiiii\ n fii<M •{ i.> airr in mi iiA«i/r of 

/■ •.. Ill" I »»."•. in '111 iil!«M- :»;::. i \rt jl ' p* T •:!i;}>lrl lie 

( ! t'.> I* i*<i<>l rl iiii :■■ t \i ! i-foii luni miuni.' 



\ 
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Ne purquant quant il devoient, cam a plai de corune u altrement, 

si lur doit I'em dire de par le roi, ke, par la foi k'il lui doivent, k'il 

dient verity. ^ Ne il ne doivent livre palmer, ne altre serrement faire. 

Et s'il fussent ataint k'il nel eussent fait, si fuBsent enchaet a sa 

were. 

Nevertheless, when they ought to swear, as in a plea of the crown 
or otherwise, they ought to be told, on the king's behalf, that by the 
faith which they owe to him they should speak the truth. And they 
ought not to grasp the Book (gospels) or make other kinds of oaths. 
And if they should be attainted of having done so they should 
fall into a penalty to the amount of their wergild. 

London. Liber Albns, p. 78. — Dicunt quod capitula [super quibus 1228. 
respondere debent de placitis ad coronam domini regis spectantibus] * 
liberari debent majori absque aliquo Sacramento quod idem major 
inde faciat, et quod idem major una cum consilio seniorum et legalium 
et discretorum civitatis respondebit ad predicta capitula civitatem 
contingencia, et vicecomites similiter ad capitula, secundum tempus 
suum, ita quod veritatem dicent de articulis capitulorum et ab'is ab 
eis requisitorum in fide qua tenentur domino regi et secundum 
fidelitatem quam ei fecerunt.^ 

They say that the articles of the eyre (on which they ought to 
answer concerning the pleas belonging to the lord king's crown) 
ouglit to be delivered to the mayor without any oath being made by 
the mayor thereon, and that the mayor, with the counsel of the elder, 
more lawful, and discreeter citizens, shall answer the said articles 
concerning the city, and the sheriffs too as regards their time of office, 
so that they speak truth concerning the articles of the eyre and other 
matters asked of them on the faith which they owe the lord king, and 
according to the fealty which they did to him. 

London. Liber de Antiquis Legibns, p. 17.— Quod nullus homo i^^^* 
Londoniarum debet jurare nisi per sacramentum quod fecerat domino 
regi et in fide qua tenetur ei, in aliqua inquisitione, nisi fuerit ubi 
aliquis posset perdere vitam vel membra, vel ad terram perdendam 
sive lucrandam.* 



^ It appears that the form Londoners 
are to use for inquest and assize purposes 
is the sacramentum dominicuin or aver- 
ment upon allegiance, which titled and 
official personages were priWleged to use 
in giving verdicts. See Brunner, For- 
schungeny pp. 238, 284. And see Vol. I. 
p. 81. 

'*' From a preceding paragraph. 



' They also claim that the custom 
goes back to Henry II.'s time. 

« Similarly also in 12j^, ib. p. 81. 
On p. 80 is a certificate from the city 
drawn u]^, not on oath, but according to 
conscience. Another claim to refuse 
the oath in judicial inquests was made 
1821-2, and abandoned after discussion* 
Liher Cast. pp. 299-800. 
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That no Londoner ouf?kt to swear, except by the oaih which b« 
iua<1i* to the lord king and on the fvalty which he owes him, in any 
inquest, fxcept in a case where a man might lose Ufa or limb, or 
in a case where land is to be lost or won. 



Exemption ftrom Senrice on Juries. 

isoo Waterford, cap. 69. —/v pimendo in i>i//fiMiVf«»fif. D'autre jwrt 

(abont), j^^i^ honimu n« estut estrt' en ontiuesto He il ne veut jwr tia volenti* 

demayne, nu's par inilv de.stresehe dii maeir [n]e' des iMiillifs, Be il 

ne soit pur niort de honunt' ou autre cose qe louche la digne e 

la coromu* Iv roi. 

Of puttiiuj a jiuin on an inqxiest, — Furthermore, no man is bound 
to l>e on an inquest unless hi* wishes to U* so of his own free will, 
and es|)ecially not liy any (listress from tlit* major or bailiffs, unleM 
it hv lH«caus(' of a man's diath or other matter which touches the 
kin^''s crown and dignity. 

1800 Waterford, cap. 53. — Ih- A[tm]un[*\ D'aiitre part il n'y a nul home 

'* " de la chitf «|*en franchise «'ht, t|e doit fstre en s<»mo' n]»e ne fere nul 

Hormcnt si Ix'al lu* lui soit, si issint ne Hoit <|'il soit sumons |>(>ur mort 

d(- h()nnn«' on pur rol»lKrie on pur la^rVhint* on pur arx»n ou pur 

hurgerif ou pur autre lualfuit (|o touchr la conuir. 

(n' shjumons.- -Kurthfnuon* then* is no man of the cit%' who is in 
the franchise who ought to U* summon4*d to an inquest^ or make 
any oath unless he choosi'S, uiilfss he U* suinniuued for the death of 
a man or for robbery, larceny, arson, burglary, or oilier en me which 
C4)ncerns the crown. 

1S45 Torksey I. cap. 47. lt*'ni tliiunt i|Uoi| ntc liur;:<nses nee homines 

( "*^* de TiukcM y ihlM nt presentare Ninguimni v« I huhtt-Hium ad curiam 
mc in curia. ^ii\ hallivus. si vult, deltrt capiTf in«|uisirii)n«'m dt* hiia 
qui sunt in curia dr hustvsio levato vd saii^^uine etTus«) ; i>t si non 
halx'at ph-nani iM<iui.sicionem, tunc hallivus |N>nat in n'S|H.i*ta de 
curia in curiam <|Uitus(|u«* invt-niat satis in curia p« r i|uo» dicta ini|ui!tirio 
capi potest, uic aliifuiM d()»et ^uinnioniri hU|H r flictam in<|ui?<icii>nvm 
n« c ainrrciari. 

Tlicy say that ihith< r the iMir^'r^-^-- nor thi men of T<>rk4«*j 
might l«i pn"^(nt lil(K>t)-h«<I nr the unjust niiiiiu j of th* \vu t«) thi* 
court or in the court. )>'.ii :lii- hailitT. if hi i !iih»-.«<. o^iLrht to tSKt an 
iiiijuejt of thoM- uh<i un in thi* c«Mirt ci>iKvriitn;: tin uiijiMt nk^ing 
of the hii<-. or tile l>lo«Ni<.h«H], aii(l if he h.is not :i f<ill iii'i -.1-^:. thiii 

I'hi I»';*«l»n \» :- .■!. Ill** *■. 
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the bailiff pats the matter in respite from court to court until he finds 
enough persons in court by whom the said inquest can be taken ; nor 
ought any one to be summoned on the said inquest or amerced [for 
non-attendance]. ' 



Custom and the Laws of Nature. 

Winchelsea, cap. 47. — Item de omnibus casibus et articulis suis in 15th 
placitis personalibuB sive regalibus de quibus hie non fit mencio, ^'^^'^T* 
habet major qui judex est cum sociis suis juratis, in loco vel in villa 
ubi major sit, vel ballivus, cum sociis suis jur[at]is, recursum ad jura 
naturalia ^ super que et a quibus f undantur et procedunt omnes leges 
et consuetudines legibus concordantes. 

The next is an English rendering. 

Eye, cap. 63. — In all manner of causes and articles or in pleas isth 
personal or real of the which there is no special remembrance or ^®°*^"7« 
mention made in this book, the mayor which is judge with his 
brethren the jurats, shall have recourse to the laws of natural reason, 
upon the which and of the which do proceed and are founded all the 
laws and customs according unto the laws of England.^ 

Lydd, cap. 33. — Also it is ordeynyd that all plees shalbe held i476. 
before the bayliff and jurattes at a tyme by them assigned or els in 
playn court, and all matters and accions perteyneng to the same to 
be pledyd after the comon lawe of Kent.* 

Fordwich, cap. 76.^ — Et in omni casu habet recursum judex ad isth 
jura naturalia, super que f undantur et a quibus procedunt omnes ^^"^"T- 
leges scripte. 

And in every case the judge shall have recourse to the laws of 
nature, on which are founded and whence proceed all written laws.^ 



^ For the Sandwich rejection of the 
inquest by neighbours, see Vol. I. p. 171. 

^ Cf. the Bordeaux custumal, Livre 
lies CoutumeSj art. 228, ed. Barckhausen 
(1890), p. 176, which directs recourse to 
rason naturau, and then to the wTittcn 
law, Roman law. Cf. VioUet, Droit 
Civil y p. 150. 

^ This passage is not in the Hastings 
MS. of the fifteenth ccnturv, but in the 
lost French custunial from which Cooper 
and Ross translate (cap. 48) is a clause 
directing the mayor and jurats to * have 



recourse to the oaths of the inhabitants, 
and with them all laws and customs 
consonant with the laws (of the realm) 
shall originate and proceed.' 

* ForRye,cap.41, 42, see Hollo way *8 
version, which may be corrected by the 
Fordwich version. 

^ And Sandwich (Boys), p. 459. 

" Lydd, cap. 78, and Ronmey (1498), 
Lyon's cap. 62, direct that concerning 
all matters not included in the customs 
the bailiff and jurats shall follow the 
common law of England. 



SEIGNORIAL AND FAMILY LAW. 



KIOHTS TO FIRST PURCHASE OF LAND.* 

Pro-omption of tho Lord.- 

1196. Whitby, cap. 3. — Si ipiis iint^'in terrum Hiiam venderi' voluerit, 

I>riinitu8 hoc aM)ati (»stc*n(iore (lelK'St, et ci terrani, si cam emere 
voluerit, vfiuicndani olTirn* i>ro tali racioiiabili procio quale aliun ei pro 
eadeiu terra dart; voliurit. Et Hi earn iiolucrit i-niere, conhilio t-t 
assonsu ejus eaiulciii vciulat. 

]»ut if any one Bhould wish U\ Boll his land, hi* ou^ht first to in* 
form thf ahhot and ofTcr hiiu tlu* land, in ca»v hv should winh to buj 
it, for Huch ri<a.4<)nabK' pricf as another would ^'ivc bini for the san^e. 
And if the uhlM)t dix*A Dot wi^^h to huv it, he inav sell it with th* 
ahUit's coun.oel und consent. 

1970 Lo^ei Quatuor Burgorum, cap. 95. Statntmu e>t i|u<k1 hi «|uifi 

(»bont). (U.(ierit alicui tirrain ^uaIu ad f<-iKh)tirn)ani, salva hihi et Huin ipiadam 
firina noiuinata, et |Nistea fcndofirniariuH necessitate compuUua 
Viduerit dietain terram veudi-re, ipse ipii tieilit dictain terrain ad 
f<'(Hiotinnain. et Hui, eruut pn>pini|uinres ad dictani terrain enicndam 
<|uam alitiuiri alius. 

It i^ ()rd«red that if anv one should ^ive his Und to anv one at fee- 

fiinu. sii\in^' to himself and hifl heirs a certain stipulated rent, and 

if nfierwiird** the tenant in fee- farm should In- coniindhtl by nooeuity 

t«» M'W the -aul hiiid. he wh«i ^MVe the -iaid land in fee-fanu and hij 

heirs >^l.all have a Un«'r n^\i\ to Imy the '^id land than any oneel<«c. 

' Till ru'hti 111 free alii i-.aiioii itf thi Win « pre < lujuwin. Klum. rmiirrt 

lainl. utH'tii'iitntNTi (1 K\ tli* ri^'h: iif t'lrnl it' A''i'. y. 4t<. i-itin n tier*! ill.'4>«>7i 

pdri'lmM*. nn iri at* il U<1mh. |>|i. \ni 101. h\ \ihi>h tiie fonvitit of ( hr>t« hurrh, 

Thf kii<'» pn I iiipt I'll of 'iMilii iM.|.| fi.r i am* iK irx, t*. UmU fi>r a nii!. 'jure 

«lelit :- iKiti*'! Ill Vi-.. I. pp. !'.<.'(. *Jlti. herf*l.(Ai:ii. it % t.i:iti!: •( umI -ti eaii a .cai 

L. V- '*■'•'* I "•■*•'■*' **'■ «!ari* \«'riinl \*\ V'ii.i«re, iifh.* pn*is 

* I i>r till t< ril <• pre i-iiiption It*. N rt'r ■ \n>*' ^l<L(*Jl^lt. it :••■« .»•! i i:.«-i>(i::ni \mB 

aiiipl"ii »t- 1 N.rwi'ii. •et« Ik».i.-v Uljiii r pri'\.i..l-ri«» i --e ile'i-i :,i»i*.' 
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Exeter, cap. 42. — Si un home tent on tenement de un autre par 1282 
service, ben le put vendre, sauve la dreyture al segneur, et se il le ^* "*'' 
vent senz retenaunce, le relef est al segneur, et le seygneur par dreit 
deit estre plus pres de un autre. 

If one man holds a tenement of another by service, he may sell 
it, saving the lord's right, and if he sells it unconditionally, the relief 
is the lord's, and by law the lord has a better right than another [to 
buy it]. 

Tettenhall Eegis, cap. 38. — If any man shall hould lands or tene- 1604. 
ments of the meane lord, and he that houldeth it be willing to sell 
those lands or tenements in part or whole, the meane lord shall have 
it for his monny before any other. 

Pre-emption of the Kin.* 

Lincoln.^ — Quicquid ad eam pertinet habuit Godricus filius 1086. 
Gareuinae. Sed eo facto monacho, abbas de Burg obtinet. 
Burgenses vero omnes Lincoliae dicunt quod injuste habet, quia nee 
Gareuin nee Godricus filius ejus nee ullus alius dare potuerunt extra 
civitatem nee extra parentes eorum nisi concessu regis. 

Godric the son of Garewin had what belonged to [the land of the 
church]. But he being made a monk, the abbot of Peterborough gets 
it. But all the burgesses of Lincoln say that the abbot has it 
unjustly, because neither Garewin, nor Godric his son, nor any one 
else, could give [land] outside of the city, or away from the kin, 
except by the king's consent. 

London Libertas, cap. 6.' — Civis iterum Lundon' si pro inopia terram ii38-64. 
suam venundare voluerit, nee filii nee parentes ejus vetare poterunt 
[sic'], nisi eam ad copcessum ipsius mercari voluerint. 

Further, if a citizen of London should wish to sell his land by 
reason of his poverty, neither his sons nor his kinsmen can forbid 
him to do so, unless they be willing to buy it at his price.^ 

Bury St. Edmond^s, cap. 6.* — Hanc autem [terram in villa 8. 1121-48. 
Edmundi de patrimonio suo vel si eam emit ^] necessitate cogente, si 

' To the above examples may be Also KirhUall Coucher Book, p. 176. 
added a conveyance of 1275 which is * Domesday Book, i. 886 a, 

printed in the Wakefield Court BolU, ' JAehenndkTLXi^DieGeietze derA.-S, 

Yorks. Archaeol. Soc. Records Series, p 673. 

xxix. p. 61, whereby land in Sowcrby ^ Or 'with his consent.* See a 

was let at farm, so that the tenant * non similar phrase below, p. 68 (Northamp- 

aliquo modo dimitteret, nisi ei vel here- ton, cap. 8). 

dibus Buis qui pro tempore propinquiores ^ See below, p. 69, for a later version, 

erant, et eo sibi [sic] dante tantum quan- 1804. 
tuni et [aicjalii sibi persolvere voluerint.* ** From the precedmg paragraph. 
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non hal)et tilium vol proximam parentem qui voluerii et potnerit ei 
dare tantum pro ea quantum aliquis alius, vendct qui voluerii intra 
feudum 8. Edmundi, sine omni licencia prepositi, uxoris, filioroiD» et 
omnium parentum. 

Ilo may sell this land in the vill of St. Edmund whether it be of 
his inheritance or of his purchase, if need compek him, onlen be 
has a son or next kinsman who wishes to and can give him as moch 
for it a8 another would give, and he may sell to whomsoever he will 
within the fee of St. Edmund, without the leave of the reeve* or of 
his wife/ childrt*n, and kin. 

Preston, cap. 30, $ 1. — Item cum burgensis burgagium suum 
vcndere voluerit, cognatus ejus propinquior est ad burgagium ilium 
emenduni quiim aliquis alius. 

When a burgess wishes to sell his burgage, his kinsman has a 
better right than any one else to buy that burgage. 

Cardiff, caps. 10, 11. — Item burgensis imupertate compulsus burga* 
gium Huuni vendere vel invadiare, prime debet convenire heredem 
suum, Becundo, et tertio, et dicere ei quod inveniat sibi neceeaaria. 
Si autem noluerit, de burgagio huo voluntatem suam facial. 

The burgess who is ft)rce<l by poverty U) sell or gage his burgage 
ought to summon his heir once, twice, and a third time, and t«U him 
to find him the necessaries of life. And if the heir will not do to, 
the burgess luay do what he likes with his burgage. 

Tewkesbury, cap. 8.' — Et si conti[n jgeret quod quia eorum depaupe* 
raretur, iH*r i|U(m1 oporteret ijisum burgagium suum vendere, primo 
|>eteret a proximo sibi hereditarie successuro, coram vicinis suis per 
tres vices, neeessaria sua in victu et vebtitu pro status sui exigencia ; 
quod si sibi fucere noluerit, liceret ei burgagium suum pro voluntate 
sua vendere imi»er]>etuum sine calumpnia. 

And if it chanced that any of the burgenses grew poor, whereby 
it might U- iu*C4-sHary for him to sell his burgage, he had first to ask 
h'}» heir appari'iit three times Ih'fore bin neighbours to give him] 
what wa'' ne<*dful to him in food and clothing, according to the 
retiuin'mmts of his rank ; and if the heir wouM ii<it do 00, it would 
U* lawful to him to m*11 bin burgage as hf chofk*. fi»r ever, without 
any challenge. 

Hottinfham Charter. — Kt quirunque burgt-nsiuni terrani vioini hui 
emerit et iMjssederit \^:r annum int^-^rum et «liem unum, alH»<|Utf 

• S«e U-Iou. p. 104. 

• i oiitinuiHl \Mi mill UOil. I'at. lU'J 4 Urn. I\. j*i. 1. m. :(. 
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calumpnia parentum vendentis, si in Anglia fuerint, postea earn quiete 
possidebit, neque preposito burgi de Notingham aliqaem burgensium 
calumpnianti respondeatur, nisi alius fuerit accusator in causa. 

And any burgess who shall buy the land of his neighbour and 
shall possess it for a whole year and a day without claim on the part 
of the kindred of the vendor if they be in England/ shall afterwards 
quietly possess it : nor need an answer be given to the reeve of the 
borough of Nottingham challenging any burgess, unless another shall 
be the plaintiff in the case.' 

Northampton I. cap. 10.— De adquisito et hereditate. Quicumque 1190 
habet terras de adquisito et de hered[itat]e et illas voluerit vendere, f*^'**'* 
parens propinquior erit quam extraneus si terram dare ^ voluerit. 

Of purchased and inherited land. — When a man has lands by 
purchase and by inheritance and wishes to sell them, a kinsman has 
a better right than a stranger, if he wishes to buy (?) them. 

Cap. 2. — De hereditate. Quicumque habet terram suam de heredi- 1190 

tate et propter paupertatem velit eum in feodo dare, heres vel parens ^* ° '* 

propinquior sunt quam extraneus, salvo servicio dominorum, si recog- 

nicio valeat plus quam servicium illius terre, scilicet remanens servicium 

illius terre. Ita videlicet quod patens infra tria prima placita post 

feoffamentum venerit et optulerit venditori quantum emptor ei con- 

cionatus est. 

When a man has land by inheritance, and by reason of his poverty 
wishes to give it in fee, the heir or the next of kin has more right to 
buy it than a stranger, saving the service of the lords, if the rent (?) be 
worth more than the service of that land, to wit, the service it already 
bears : but in such a way that the claimant must come within the 
three pleas first held after the feoffment, and must offer the seller as 
much as the buyer has proposed to give him. 

Cap. 3.< — De terra vendenda pro paupertate. Quicumque terram 1190 
suam propter paupertatem et inopiam suam vendere voluerit, non ^* °'* 
potest filius ejus, nee filia, nee aliquis de parentela sua, nee dominus 
de eodem feodo, ilium inde impedire, nisi statim infra octo dies, vel 
talem terminum qualem venditor ejusdem terre ei dare voluerit, con- 
cessum ejus faciat. Et si aliquis de parentela contradicere voluerit, 
et tantum quantum alius dare voluerit, venditori velit dare, vel 

^ The usual rule (I. 27Q-7) on seisin reeve's unsupported accusation, 
for year and day barred all people and ' So the MS., probably for emere or 

not only the vendor's kin. The kin's hahere, 

pre-emption is probably in view here. ^ Cf. cap. 8 of the English version, 

See p. 68. as fiftr as the end of the paragraph. 

^ See p. 80 on the inadequacy of the 
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viiulit<»riliUH nii'ionubiliter neceHHaria invenire quanuliu vixerint, 
propinqiiior orit.' 

Kt si vrnditor dolo vel odio parentum Htioruin iuajori*in iiecuniam 
noniinavcrit (|uaiii imii* acreporit, licet l>t*ne pareiitibuii jummeiituiii 
veiiditoris i-t tinptoriH ot le^aliuni (*(»nvencionariorum aeci|icre, t|u*Ml 
venditor iiuiins non acc«|)it nee emptor' minuH exiiibuit. Et si 
emptor vel vemlitor elam sine luiIliviH et eorrmatorihus, nee in curiam, 
Boysinam fieerint, ad defraudaeioneni |H'tieii)niH herodum et |>arentum 
proximorum oiii hereditas ilia deseendere |N)terit, hercfl vel paren^ pro- 
pinqiiior suaui habeat |>etioionem raeiona)iilt*m de dieto feodo infra 
tria prima placita ]K)Ht<iuam Hcient ilium fiK>framentum enne fa4*tuni. 
ot hoc jurabit cum teHtimonio iH*tens pnnlictum feoflamentum ant« 
peticionem Buani racionabilem case factum. 

On the $ali* t^f land htf rrnsfi nf fk*rt*ttif, — When a man wi*l»ei lo 
sell his laud on account of hi'^ jiovvrty and n«-ed. neither hu sun nor 
his dau^hti-r nor any of Win kin, nor the l(»rd of th<* said U*e, can 
liinder liiui herein. iiide8.<t itnuK-diately wiilmi ci^'ht day- or the like 
term, such as thi* st'llcr of that lund xhiill npiioint. nm* of them pnvA 
thf price. And if uny of the kin wishes t4) interfere and will ^ve 
the st^Ufr as much as anr>ther will f^'ive. or will tind the seller hui 
n iiMtiiahK* niTrssarie'i lis lon^ as ht* lives. \\o shall havv tlu* U«8t claim. 
And if the si*1Ut by fraud or for hatred of Ids kin shall ha\e named a 
liir^i-r sum to th4*m than ho shall haw taken fur it fmni anoth«*r'. 
then it is lawful for the kin to rfipiin* an oath of the sidler and the 
buyer and of the lawful contract -witne*«9es, that the seller diii not 
accept nor the buyer \tAy a h-ss prict*. And if the ^-ller or bu}er 
secretly ^i\e srisin in the absence* of the bailiflfs and ronin4'rs and not 
in court, to defraud the heir of his claim and the ne\tof km to whom 
that inheritance mi^ht lieseend. then the lieir or the ne\t of kin may 
ba\e l.i-* na'ioniille rliiini on the ^aiil fee at any of the lhre<* plva^ 
first belli lift* r the tini«' uhen tb«y knew th:U this f«-otTmvnt wa« 
made. :in«l then thediinaniliiiit slnill -^weiir with uitni-ss that the «ai<l 
feonni* nt uiis niaile befure hi-i (»tTrr to piin'h:i*^e wa** duly maile. 

II9Q Cap 8.* — /'« t»tra 'fnitni i»*irt-HA I f I 'i'lmniii* ti'^li rftntiH * nf #im»h- 

(ftbuui). ,lfi,n, {)\\ii\i\n*\\u ti-rrani ' >uani piM p:ii;p it.ite >u;i ' Vulen!* \en- 

den-, nptubrit i-iini M^nd* ndam parenlii*u^ !«ni^ *<i\e d:>niiii<> fi-<iii v«d 

■ Thf I t;,'!i*' ii'iU -• lit w-'M •! «:• .%Ji-i\. I- :.ii r. . p. ♦U. I- r an Kn,:i.Ah 

and f ^ M'li r. n tin- -^aMii' iii.tnn*-r -i^ ii riil*':.' k' "• •* (•1>^«. p. '».*•. 
Hri»ijr.»;* "111 W' !.• •! '! « * ' ' »|» '■* "f if.i- l.iik* i*h vir«uiii. 

\| >. • • fj /i *■ r I ! .1. ' 1 I 'W. ti-tirtiii nt i-r n nl 

a^rr4 "• ti' pii\ i- • I" ** j : .ft ■ tItTiii . "• 4» pii\«rT' 
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invadiandam, et ^ ipsi earn refutaverint coram legalibus hominibus, et 
postea alicui extraneo vendiderit vel invadiaverit, non poterunt 
deinceps illam empcionem vel invadiacionem recuperare.^ 

Concerning land which a kinsman or the lord of the fee refuses 
to buy, — If a man, wishing to sell his land on account of his poverty, 
shall have offered it for sale or gage to his kin or to the lord of the 
fee, if they have refused it before lawful men, and he then sells it or 
gages it to some stranger, the kin and the lord cannot afterwards 
recover the land so sold or gaged. 

Northampton HI. cap. 2. — Of asking a cate ' or purchase of land. Pur- 15th 
veide hit is allso that if any man have any londes, tenements, or rents of ^^^'^^^^^ 
his heritage or of purchace, and he that londe tenements or rents 
nedith to sellyn, his kyne allway shall be moste nexte to aske the cate 
than any man ellis, or the chefe lord if ther be no man of the lynage. 
And if the chefe lord take the sales,^ be he forbarred of the cate. 
And if it so be that londe, tenement or rent be soldo, and the kynne, 
or the chef lorde yif ther be non of the blode, comen into the courte, 
withinne the fowre firsts plees after the sale of the londe, tenement or 
rente in the courte to be shewed, and profered to gyfe to the bier for 
that lond, tenement or rente allso much as it hym coste,* he shall 
have the bying of that londe, tenement or rente, so that he make 
agrement of the payng of money after viii. dayes that the cate is 
graunted. And yif him selven in the courte be shewed, and the kynne 
nor the chefe lorde axith no3t the cate within fowre plees as it is 
seide beforne, and if he faile of his sute of that [in] any of the foure 
courtes, [he shall] lose his accion and be fordone for ever of the cate 
to haven. And if the sale be done oute of the courte so that it be not 
shewd in the courte, then it be saved to the kynne or to the chefe 
lorde here ^ askyng of the cate to recoveren and to haven al so sone 
as this sale is shewed. And if the seller of the londs, tenement, or 
rente, to forbarren the kynne or the chefe lorde of her askynge, gretter 
summe of mony have named than he of the bier have receyvid, good 
leve shall be to the kynne that the cate aske, or to the chefe lorde, [to] 
take the oth of the seller as well as of the byer, and of ii. comeners thow 
thei ben no mo. And that the seller [say not] ^ lesse then he recyven, 
nor the bier lesse nor he gave, so that all maner fraude and collusion 

' Sic, for si, * Qu. if he takes lods et vente$, fine 

^ The English version adds further for his consent to the sale. 

that if the kin or lord will give as much ^ MS. adds a superfluous and, 

as the stranger, they shall have the land, ^_ here = their. 

tenement, or rent * byfome all other.* ' Omitted. 

' cate = acate = purchase. 

VOL. II. F 
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l»6 done awev. AI my Hone as the kvnne or the chefe lorde in dewe 
niaiier proferith {K'Uvh, in pleyne courte comyn, and have the eate anke^ 
thenne iinon ri^ht Ih* al ko well the seller as the byer aomonyd to oome 
to the nextc court tiier after. And yf thei come not to the court* be 
thei diBtreintul to come to the secoundo courte. And if thei at that courte 
nc comen, be the londe, tenement, or rente taken into the kyngis honde 
bi the bailies at the thirde courte, and than be the silver delyvered 
unto the baillyffeH hondes under the seall of the asker, to hold till the 
fourthe courte. And if [at] the fourthe courte the londe, tenement, or 
rente )>e not roplevysflhed,' than be the sc^yaone of suche londe, tene* 
ment, or rente delyveryd to the asker by the baylles, saved to the byer 
when he cometh his reasonable answerys. And if it so be that be 
that byeth that londe, tenement, or rente no' maner costagas hath 
made in that londe, tenement, or rent, after that the cate of that londe. 
tenement, or rent in the courte be asked by the kjome or by the chefe 
lorde, not that he hath theron leyd, aftir that the cate he asked hym, 
hit shall be alowe<I.^ 

1230 Salford, cap. 12.^ - Quilil)et buri^ensis burf;;agium suam potest dare, 

(nbout) iinpi^ionin*. vcl vendero cuicunquc voluerit, nisi heres illad emere 

vohicrit, Hi*d Iktuh propinquior erit ad illud emendum, salvo senricio 

nieo, ita tanien (|U(m1 non vendatur in religione. 

Kvcr}' bur^'esH may ^ive gage or sell his burgige, Mving mj 
scrvici*, to whom he will, unleHs the heir winhes to boy it ; the heir 
has the best right to buy it ; the land may not be sold into religioD. 

1270 Leges Qaatuor Bnrgonun, cap. 42. /v trrra rendiia in nerfMitate, 

<»lK*uti QuililM't iK)t4*Ht in leptima iwitestate sua darevel vendere terramquam 
hulM't de conqucHtu huo cuicunque voluerit. Sed si necessitate com- 
pulhus iirnditatmi vcndcre op|)orteat, debet illam terram ad tria 
placita capitaliii proxinuH luTedibus offt-rre. Quod si proximi beredaa 
tcrrum illani cnierc volucrint, inveniant ei m^cessaria, scilicet victam et 
vestituni hicut Hibimetipsis. Vestimentum sit unias colorii, scilicet 
prisii vcl albi. Qu(xl si Hie facere noluerint aut per impot^-nciam noo 
iMitt rint. liccbit ci liictani terram prout melius i)oterit alibi vendere. 
(^u<Mi hi luTcH fucrit extra re^uim in alio re^^o proximo ex|)ectare debet 

lUpli-Mitl 4iiii i<f the kiti(*'i( hiiml. cnU*n-ii claiiu will be repaiit but ev* 

■ No .my «"t</i. ptntiiiiire after that timr will not hm 

Th«' tnuii i-li-rW. Mr. IIuiikiiiHtiii, re|iiiid. S<^ bt'low, p. W, not* 1. 

iiifiTuiii in«' thjit thv priiiti-il U\\ rorre- * So (o<» Ikilbm and Stockport. 

i.|Nii.<lh uith thr M^. Thi iii«'aniiiK* woiiM StockiNirt c&clutirs Ji'W«.chi«f lonlft, 

M ctii (•• )h' thilt thf h(iy«-r'« i \|K-n<liliir« rclik'iniifi. 
iiti I'* 1 !>>«! '*'i"f lit* kill iir l(ir«l ha\r 
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per xl. dies. Si autem in secundo regno, per bis xl. dies expectare debet, 
et sic de regnis ulterioribus. Si autem heres maliciose ultra dictum 
terminum se absentaverit, licebit indigenti de terra sua prout melius 
poterit disponere. 

Of land sold in urgent necessity, — Any one in his liege poustie 
can give or sell the land which he has of his purchase to whom he 
will. But if he has to sell his land of inheritance in his urgent 
necessity, that land should be offered at the three headcourts to the 
next heirs. If the next heirs will buy that land, they must find him 
what is necessary for his living, to wit such food and clothes as they 
require for themselves. The clothing shall be of one colour, grey or 
white. If they will not do this or cannot do it because of their 
poverty, he may sell the said land as best he may to any one. But if 
the heir be out of the realm in some adjoining realm, he ought to be 
waited for 40 days. But if he be in a more distant realm, he ought 
to be waited for 80 days, and similarly for still more distant realms. 
And if the heir should absent himself with evil intent beyond the 
said term, it is lawful to the poor man to dispose of his land as 
best he may. 

Cap. 107. — De alie)iacione terrarum propter nevessitatem. Si con- 1270 
tingat quod aliquis habens terras de hereditate sive de conquestu, ct ^" 
ipse in tantum dilexerit filium suum heredem quod eidem filio omnes 
terras suas in legitima potestate sua dederit, et postea inexcusabilis 
necessitas patri evenerit, et ostendat filio suo inopiam suam, et ipse 
filius noluerit patri suo succurrere, pater potest easdem terras de 
hereditate et conquestu vendere vel invadiare cuicunque voluerit. Et 
debet ilia paupertas probari ante vendicionem vel alienacionem per 
duodecim legales et fideles homines, Wdelicet quatuor manentes ex una 
parte ipsius vendentis et quatuor ex altera et quatuor ex opposito ipsius, 
aliter vendicio nulla est.^ 

On the alienation of lafid by reason of necessity. — If it chance that 
any one having lands of inheritance or of purchase so loves his son 
and heir that, in his liege poustie, he gives this son all his lands, 
and thereafter it chances that inevitable necessity comes upon 
the father and he explains his need to his son, and the son refuses to 
help his father, then the father may sell or gage the said lands both 
of inherilance and of purchase to whom he will. But before the sale 
or alienation the question of poverty must be proved by twelve lawful 
and faithful men, to wit four dwelling on one side of the seller '^ and 

* In the Frag, ColL cap. 10, this saiue " The Frag. Coll. has * on one side of 

rule is repeated. the town.* 

F 2 
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four on the other siile and four over tho way : otkem'iie the ffate 
is void. 

1*270 Cap. 114. — /v In rrtlittitf hnnia(fii vemlenthi. Si Ali4|tia heretlitaa 

(aboat). hur^Tft^rii oiidut iiliciii in bur^o viro vel feinine vol Bororihurt, c*x |iarte 
patris nut iiuitris. ot ojHirtciit iimiim vel ipsos vel eorum alii|at*n) propu-r 
Hiii piiuportiitcin iliotuni l)ur;{ii;;ium veiulero, inviulian% vi*! ad (trrido- 
tirmiini diniitbre, vel qiiocunque mo<lo alienare, non lioebit i|>fli vel 
ipflis v<l eoniiii aliciii dictum hurpif^iuui vendere, iiivatliare, ni*c ad 
feodotiriniiin eoncedere, nee aliqiio alio niodo a seipsis alicui extraneo 
alieniire. si proxiini heredes ilhid eniere voluerint vel ad vadium aut 
fi'odolirmaii) :i<'cipere.' 

( tf M'lliHjan iuhrritril hunja'je.--lt a bur^ge falU hj inheritance 
to an\- one in the btir;:h, to a man or to a woman or to si^tera. 
from the fatlier's or the mother's side, and on account of povertv 
it i< nocessarv fnr him, her, or them or anv of them to sell, or 
u'age. or let the said bur^m^e to fee farm, or to alienate it in any war, 
it is not biwf\d to him, lier, or them or any of them to sell or gage the 
**aid burgiLLTe or to Kt it to fee fanu, or to alienate it in any way to a 
St ran ire r, provided that the next heirs will buy it or take it in gau'e or 
in f<-f farm. 

1270 Cap. 91. /*'■ JiiHiibd* nta n'i*'tnp* infn ttrninim i tn*litainm. Si 

(ai)out». aliqui"* l>ur;^fii-i«' \r!idid«rit ternttii .^^tiiiin ooj^eute n«res«.itate et oblata 
fuerit propiii<)uinril)Us pareiitibuH. i-t ipHi non liabuerint unde earn 
|)ospiiit t'tuiTe tempore rni|>cionis, et po^teu rum viderit dictaiu terrain 
promotani et lii>hpitiil:iiu, vrniat tjuidam e\ pri*dirta parentela et 
<itTerat m- enu-n* dietam terram iH*r iMH-unium ei frauduK-nter acrnmo- 
datam, non d<'bet i-xiiudiri luv iN)tehi earn ali«|Uo ukhIo rev«K*ure. 

Of tht- r'tir.i'i t!* nt rt'hmi'fh n > f s- il Liwl.\, If any burg*:"* 
.kIkmiM s«11 Ins land in hiri ur^'ent nect-iSHitv and otTer it U) his next of 
kin antl thfV be without thr wlicrewithal to buv it at the time of the 
Mile, and later on. wlit-n he ."^ees lh<- said bind impn>\e«l and butlt 
uiN)n. thiTi- corner one of tlie >aii1 kin and otTer;< t«> buy the said 
land with niontv but to him fi>r thin fniudub-nt pur|Mi<M-, his claim 
shall no: W he.iril, nor c;in h»- v\*r noiver it. 

r.*'.«:i. Nottingham.' Si in pntlift.L villa t< rram ^u.im vendidnint, herede^ 

sui propiinptiitn-^ liiMti' p«>**^uiit intrare in huju.*^ni<Kii t^-iri^ c-t tt-iu • 
mentis p«r antere>M»ri^ r-U"-* (|U<>scMini{U«' -i** alii-natiii, -i ipj^i in 
gihall.i \ilb- pn di('t«- nliiuKrint im]'l<>ri p'l-uni.tm '{iian) pp* illi:^ 

Thr ).i'.r''« fpir-.a; rl.ii:., . :: u.v thtp .iP I'tr i r I.i:; '.-. ;*!r*.\tf'l under 
ni iiici -- t\ vi ii..w^'«%l uiih ii.w.r i: • .T ' . i ..i*. |^ •j;u». >«« aI^\i . p. I'li. 
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tenementis dederunt, et illam parati sint solvere infra diem et annum 
posthujusmodi vendicionem factam, licet ipsiemptores peeuniam illam 
admittere recusaverint.^ 

If they [the burgesses] sell their land in the aforesaid town, their 
next heirs may lawfully enter on such lands and tenements alienated 
by their ancestors, if they offer the buyer in the guildhall of the town 
aforesaid the money which he gave for those tenements, and are 
ready to pay it within a year and day of the time such sale was made, 
even though the [original] buyer may wish to refuse to take that 
money. 

Manchester, cap. 14. — Liceat cuilibet terram suam que non est de isoi. 
bereditate vendere vel dare, si necessitas inciderit, cuicunque voluerit, 
nisi heres earn emere voluerit ; sed heres debet esse propinquior ad 
eam emendam. 

It is lawful to any one, if he fall into poverty, to sell or give his 
land which is not of inheritance ^ to whomever he will, unless the 
heir should wish to buy it, for the heir ought to have the best right 
to buy it. 

Bury St. Edinund*8.^ — [Burgenses statuerunt] quod si quis de con- is04. 
federacione predictorum Nicolai et aliorum ^ vendiderit tenementum 
suum, si ille qui propinquior sit in sanguine venditoris venerit post- 
modum ad proximam [sic] portmanmotum et velit restituere emptori 
quantum pro illo tenemento dederit, amovebitur ille emptor et tene- 
mentum liberetur petenti. 

The burgesses have ordered that when any of the party of the 
said Nicholas and his followers sells his tenement, if he who is 
nearest of blood to the seller comes at the next portmanmoot and 
pays the buyer what he gave for the tenement, the buyer shall be 
removed, and the tenement shall be handed over to the demandant. 

Bury, cap. 9. — Ensement nous voloms e grantoms qe le procheyn 1327, 
du parent a celuy qi sa tiere ou tenement vendra en la dite ville eyt 
Tachat des tenementz par soen cleym q'il mettra a prochein portman- 
mot apres la vente faite, s'il paye a celui qi Tavera achatee tant cum 
il paya, et jurra q*il fait claym a soen ops demeisne e nun pas a 

' The cases in Nottingham Records below, p. 96 (cap. 15). 
i. pp. 70, 100, show that the kinsman ' JSUU M8S, Com, 14th Rep. App. 

buying in ret rait had to pay the costs viii. p. 126. 

which tlie ordinary purchaser had in- * This is the convent's account of the 

cur red upon the land oef ore the retrait retrait lignager which the biurgesaes 

was made. and their leaders wished to keep as a 

^ For the land of inheritance see custom. 
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aiitri. iftii fniuilc, ct q'il uiiicnuan c ks hur^^c-iH ile la vHIc puisAcnt 
U' friinki- tt'DciiK-nt a lui liwrer. 

Furtlii'i We will liiul u'rant that the next of kin of him who selU 
his laiiil or U'lUMiunt in thf saiil town tthull have the right to parchA.*** 
thf tvnciiirnts by i-ntt-rin^' his claim at tht* next portnianmoot aftfr 
tlu* s.ilc has bi'i-n niado, if he {nivh to the man who matlc the pur- 
(-hart«> as much as lie paiil. ami if he swi^rs that he niakefl claim to 
it as for his own usi', anil not f(»r the iist* of another, nor in fraud, 
11 111 I thi-n the liMennan and hiir^essi'S of the town can deliver the 
fre<*h<»M to liim. 

1333 r'). Kidderminiter. cap. 7. — Ac rciain ttiienUh custuniarii ibidem in 

terra reinaiunti in nuiiiu (bunini facieiit tines ^ cum domino in pK-nm 
L'uriii iii. pnK*hin)ai'ionil>iis fuctis, e*t ipM* i|ui e!*t ei proximua, {Mxrun* 
duni coiiMietudincni numerii. hahebit molius Jus^ * preteralio ['if] ptr 
HU08 * denarioH.*' 

An<I ulso till' custoMiiiry tenants there, on the land remaining in 
the lord'N h:uiil. !«hiill make tines with the lord in full C4)urt, thr^M 
proL'liLiiuLiions U-ing made, and he who i.-« next of kin] acconling to 
the cii-^toiu of tlif maiiur shull have Uater right than another for 
the Mime moutv. 

1345 Torktey H- ^11. — Item dicunt [i|U«Ki] i|uandf) ulii|uik vult vendt-re 

^^ "*'' tt-niiuenia mui, |H)te^»t hoc facerc nine liccncia tt Mriencia domini \t:\ 

ballivi, [^ita ijiiod i>roi)inc|uinr de nanguine t-rit propiniiuinr de aliis» 

dam tanieii taiitum vult it ]K>te>t dare >icut ali<|ui8 aliu^ <»ptulit, aine 

frantic et nialicia. 

Tlitv s:i\ ihitt when :i!i\ one wants to sell his t^'UementH, he can 
do thi-< wiihi>ut the leavi nr knnwled^'o of the htnl or the bailiff, but 
S4I thai the liearol of MinhI >-hall ha\e Utter ri^^ht tkian any other, 
proviilitl onl\ that he ^i\\ and can i:\\v as much a> another haa 
ot!eiiiI. without fr.iiid and malite. 

Mill Fordwich. cap. 13.' — Item clamaiit i|Uih1 hi i|ui.-i vir \el mulier 

' terras ( I ifiieni(nt:i >\i;\ \end<Te \Mlitirit m duta liU rtate proxmiit> 

ril>u> •!• --^iii^^iiine. illam \i itditiniH m |»rii;»* ••tTt-ritnt juxta coiiK'naum 

liicle \ilie. 1. 1 hi •{iii-« (iiriHs terra^ \« 1 1« lit nil nt:iante<|iiamproxiiuit»ri 

hU<> ' oiilwlt lit a!i« ii: alii *U liU-rtate ]>i««licta \«1 e\traiM«> veiididerit, 

- 1 : II. t% I. ii'.^> !;) I I r .\i. iiii|x rfit*. * Iil> -jil-U- 

"f \i : :i « I.: :. 1 1 r t .r ■. I | \ .t » « ..-i-.mj il. M "^ i* t. ti , 

Kitl'i- il;i:;.*:i ! \i i« i i:. ;;ii witli 1 : i.. t. i 1 iki.tt (ti::r\ MS. I'. 46. 

n'.fi'::*: iM ir.'i- i i li-in. : *• I • !.!:«< i.th • f* i;tnry \emoo 

M^. •■ \\. i.u::. |-. VJ « e\|'l.i.i.- 'id r»l di 

< >ii.:r.« I •atu"..iii o.u. 
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et ille proximus de sanguine in presencia majoris et juratorum 
denarios suos dicto venditori demonstraverit ad tantam summam 
prout ab alio inde percipere poterit, dictus venditor de qualibet 
libra xii. denarios dicto proximiori de sanguine perdonabit. Et siquis 
proximior ille in partibus longinquis tempore vendicionis et empcionis 
terrarum aut tenementorum predictorum extiterit, quandocunque 
infra annum et diem ad domum redierit, veniet coram majore et 
juratis et ut proximior ille vendicabit illam convencionem tunc de 
consuetudine libertatis predicte. Et si ita fuerit, habebit respectum 
de solucione denariorum de prima convencione inter alios facta per 
terminum xl. dierum pro absencia sua per tantum tempus. Et si 
ille qui sic seisitus fuerit, nolit ipsum acceptare super vendicionem 
suam, tunc per visum majoris et juratorum in dictis terris vel tene- 
mentis immediate intrabit. Salvo tamen quod satisfaciet emptori 
de omnibus denariis quos prius pro terris sen tenementis solvent 
infra terminum vel in fine termini predict! xl. dierum ad ultimum. 

They claim that if any man or woman within the said liberty 
should wish to sell his lands and tenements, he must first offer the 
purchase to the nearest of blood, according to the agreement of the 
said town. And if he offers the said lands and tenements to another 
of the said liberty before his kinsman, or sells to a stranger, and the 
nearest of blood in the presence of the mayor and jurats shows his 
money to the said seller, and if that sum be equal to what he can get 
for it from the other, the said seller shall let the said kinsman have it 
at Is. in the pound less. And if the nearest of blood be in distant parts 
at the time of the sale and purchase of the lands and tenements 
aforesaid, whensoever, within a year and a day, he shall come home, 
he may come before the mayor and jurats, and as the nearest of blood 
he shall have * retrait ' * of that contract then by the custom of the 
liberty aforesaid. And if this occur, he shall have respite in paying 
the money due on the first agreement made between the others 
[i.e. the seller and the stranger] for a term of 40 days, on account of 
his absence for the time mentioned. And if he who is thus seised 
refuse to accept the kinsman's claim upon the sale, then, by view of 
the mayor and jurats, the kinsman shall enter at once on the lands 
and tenements, saving that he must satisfy the first buyer for all the 
money that he has paid for the lands and tenements, within the 
term or at latest at the end of the term of 40 days. 

Cap. 14. — Et clamant quod omnes liberi de predicta villa terras et 
tenementa que infra dictam libertatem vendi contigerint illas pre 
omnibus forincecis perquirere debent si voluerint. 

^ See Du Cange 8. v. Vindicatio. 
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And ihvy claiiu tlint all froonien of tht* said town have a right to 
purchase any lands and tenon icnts which chanct* to bo sold within 
tho Bald lihcrty, l)efore any strangi'ra, if they choo•^.' to do m.^ 

16th Dover, cap. 13. — Xnta tW rrwliratitnn' ttn* mttiii rr- ii//iri. And if 

••'^'"T- ^.ny mj^jj j,r \vt)Uiaii l*c- in will to sidl his hcryUi^t* nithiii the 

fraunchvsc, tin- next of Iivh kvn hhall have it afort- all other : and 

• • • 

though tla* sulc !>«• made to any htraun^iT* yf t^ny nnin that U* of kyn 
coinc in to tin- oourtc anom* a^ he hath kiiowle^i- of the salt* and 
cUynu* the bar^aync. ho shall hav<> it hy uwanh* of thi' mayrt* and 
jurattB and khse pryci* Ik* every iH)wndi- xii', of the whiih oveqdud 
the seller shall answer to the Htraun^er. 

1450. Linlithgow.- 1(. G. hurf^ensis de Linlith^^ow exponiiit (|ualit«r per 

hreve doniini nostri reikis de com|uilsione le;;ittime ohtiniiit BUper 
hereditate ijuondaui J. (i. fratriH siii HUinnnim <K*to^iiita qnindecim 
lihraruni coram hallivis dicti hurgi in enria ; pro qua quidem aunima 
hallivi tunc temiHiris existentes .sihi poHst .ssioneni de teneniento dicti 
(|Uondani J. ex avisjiinento cf )n^ilii tradiderunt. Kt quia dictua I(. tnaf^a 
necessitate conipulsus dietuni tenenientum alieinire pr(t|>osuit ad Huae 
vital* nei*essaria supiHirtanda. ei» ipiod nullns alius amioorum inventus 
fuerat qui sihi ttniiNire necessitatis surcurrere pnqNtsuit exc«pto 
Holuniinndo T. de F. ejuH consanguinen, prefatUH It. . . . totutu jtu 
ct daineuni (|uod in dicto tenement^ hahuit ratione dietiu* auminae 
rccu|H.*ratae praefato T. de V, surfluin reddidit. 

H. (f., a biirgcAs of Linhthgow, showi-il how. by the writ of our lord 
the king, by compiiUion he lawfully obtaintd the sum of UH pounds 
chariTHl u|K)n the inheritance late of .1. (i. his broth«'r. U*fore tlu* 
bai litis of the said buru'li in court : fi>r which sum the bailiffs then in 
oflicf }^:i\v him iMtssiHsion of tht* ten^ mont of the said late J. by ailTii'e 
of the <*ouncil. And whereaH the said It.. comiHdle<l by his urgi*nt 
lit Cfx-ity. profHi^^id to ahtiiate thi* said trnmi* nt to maintain him in 
the ni i'f-**:iri4 -^ of lift-. In i-aust- non«' of hi<4 kin-iUien could U; found wh<) 

Th( iixttt'iitli ( t t)*.-;r\ rnltff Lin lui'tinii tu .-ilut.nt* nivl uiiilp^t Certain 

I ik*>t«-r ii-ii|i'i. !{*.*. loi ••niiT'il il.i »:il* i f iitit- :ii t'.i- l>;;rKh .i\%.i> frMiii thi* brir. 

iirt.>i:ii Miit« «>f litf;>l !•• I>i- titA-li i>iil\ t>i tlfii/h th* M* utn i:rAnt«il h\ the k\t\^ 

fritiiifii i>r III :hi">« u).>i hi 1<1 .ofi i<ly (*• f t r itn-l h< r !.• .:>>. 'l\.* miiIum h^^iiiji 

|:krt- I'f •'■.rh liuitl. .'ipl* ircil nii-1 ili-t'lnn •! (Lnt it l>rhi>\r«l 

' Ili'iii« •* I.iii- Ti'h'f', ->-i I <1. I'. h> r l> r< ;i iiri'« '«^:Ty. iii;>l !■' * :^tA:n her 

I4't. (f. Ill -II ];• iiui. k. >.' It'.'/ * 'tr- .:f« . t>- u.vl-: :iii- <^iiiif. :%'.A \.%\\iig 

trr», |i. "J"** il47'.» •<*• . »i ir,.i!n::.L' i .!:«fi'l:i.t -ain» ft-r '.' il n .«iii» :•• hrr 

MCiiril h\ \\)iiih r. I'f M.. "•■ii ;ii: i ln-i: h« ir- .1: <l k\: . I', of M. i:ow irfTrr* her 

I'f ihi wil.'U i.f .1. iif >!.. l.« f. ri !lii' f • ■! ir. I 1 ■ tl.i;:*; »-;ii h wn hi r hu-*K.\i:cl 

ri>xiiiirii;ii\ 'ill- nil- il:.tt h> iiT-.'l III* K'l'.i !.•;, 1*1 i.> h-ii^f. • :. li "•"'ji I'rrfrrm, 

fni'tuU .*n iiif-Tiiif i ttiiii iKi •n-l w.l'-w I" iuai'*.^ :i >• .ir u: •.hi- \ urj:).. 
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was willing to help him in his time of necessity except only T. de F. 
his consin, the said R. surrendered to the said T. de F. all his right and 
claim which he had in the said tenement by reason of the said sum 
recovered [as above]. 



Pre-emption of Land conditionally bequeathed. 

Norwich, cap. 22. — De tenemento condicionaliter legato per haUivoa 1306- 
in casa liherando. Item si contingat quod talis ^ legatarius decedit sine 
exitu de se legittime exeunte, et executores testamenti illius testatoris 
qui sub tali condicione tenementum suum legaverit ut predictum sublati 
sint de medio, per ordinacionem ballivorum et aliorum bonorum homi- 
num de civitate, tenementum sic legatum, sub condicione predicta, 
liberetur proximo beredi illius testatoris, et si heredem non habuerit 
proximo de sanguine illius testatoris per certum precium valoris tene- 
menti illius, et hoc per bonam securitatem ad faciendum illud precium 
fideliter, per visum et discrecionem bonorum hominum ad hoc elec- 
torum, infra certum tempus, per ballivos et alios de curia discretos 
limitandum, in certos usus pios convertendum, secundum arbitrium et 
ordinacionem ballivorum et aliorum ad hoc electorum, ita quod sciatur 
pro certo quod hujusmodi precium fiat pro anima illius testatoris, si 
ipse heres vel proximus de sanguine illius testatoris illud tenementum 
ad tale precium recipere velit in forma predicta : et si nolit, offeratur 
et liberetur domino f eodi in forma memorata, et si idem dominus illud 
in forma ilia nolit admittere, ordinentur venditio ^ et dispositio ' 
hujusmodi tenementi legati et precii ejusdem per assensum communem 
ordinarii loci coram quo testamentum probatum fuerit, et eciam balli- 
vorum civitatis qui pro tempore fuerint et aliorum ad hoc in hac parte 
electorum, ita quod aliquomodo in utilitatem anime testatoris conver- 

tatur. 

Of a tenement conditionally btqueatlied and of its being handed 
over by tJie bailiffs in a certain event. — If it chance that such a 
legatee dies without issue lawfully begotten, and that the executors 
of the will of such a testator who has bequeathed his tenement under 
such condition are dead, then, by ordinance of the bailiffs and 
other good men of the city, the tenement thus bequeathed under the 
aforesaid condition shall be delivered to the next heir of the testator, 
and, if he have no heir, to the next of his blood for a certain price, of 
the value of that tenement, and on good security to pay this price 
faithfully by the view and at the discretion of good men chosen for 

* Chapter 20 shows that the case to the executors for sale for pious uses, 
considered is a bequest to a man and *^ MS. venditor. 

the heirs of his body with remainder ^ MS. dUpoHtor. 
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this puri)osc, within a certain time fixeil by the bidlifls and other di 
rrui'ts (if the court, the money to be Hpent in certain pious uses 
according' to the judgment and ordering' of the bailifb and others 
('lios«'n for this purpose, so that it shall be known for certain that this 
Huin l)e HjM'nt for the testator's soul, if the heir or tlie next of blood of 
the Haid terftator will n*ceive that tenement at that price in the form 
aforesaid. And if he will not, let it be offered to the lonl of the f«« 
and delivered to him in the same wav; and if the said lord does not 
wish to take it in that form, then the sale and disposal of the 
Ikh|U( athcd tenement and the price of the same shall be fixed by the 
common consent of the ordinary of the place, before whom the will 
was prove<l, and of the bailiffs for the time being and the others 
chosen in this behalf, so that it can be disposed of in some way to 
the use of the testator's soul. 

Pro-emption of Dower. 

1604. Tettenhall Regis, cap. 37. — No widdow shall put away hir dowry 

from the iiuire, nor the third sheafr, if the heirc will give an much as 
annother man will.' 
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CHATTELS.^ 

1070. Chester.'— Comes Hugo tt barones coiustituerunt ut . . . [bur« 

1101. gense^j darent deo et S. Werburgae [K>st uhitum suum • . . tiTciani 

parlt'Ui suhstaiitiae suae. 

The earl Hu^'h and his barons orden**! the burgesses to give to 
God and St. Werburga after death a thinl part of their ^ubsttanct*. 

Before Cardiff, cap. 8. — Item ^uiliU't iNjtt •^t Uivem suum, etiuum. et aliam 

mi ivein (|uancun4iui5 hahuerit iegalem, sine liceneia doniini vendere. 

Any one may sell his o\, his horsf, or any other piece of goods, 
whatever he huH lawfully, without th<' lonl's h-ave. 

lMor« Tewkesbury, cap. 6. Kt ipunl n^llu^ liiirgiiisis burgi pn-dicti 

^^^- raeii^ni biirgagii \A dimidii hurgagii ull> niiKli> esset talliatus sen 

retl« nipi'i(»neni haiiguinis fan nt, t»eu inquietart tur racione veiidicionis 

< >:: thi K'-i'tT'li in'« riir)-t uf prr tiii|- livircAi:!-.!-! Ihh. I'.lM.oi. \\\v .i#rii'i cr«dii, 

tii'ii ur.« ti \\v »f 11- \.'\\ i't li.ilf uf A uikfii, y\'. ^> ^. An<l • ii (i.t- imaI* IIai. « |>oi»rr of 

Kt-t )m1..\\. |>. l.'.'J. «n|':;i I.. }•. 7**, .\\A |>ii t'l.. {»'.}•*!.. |i. 166. 

I :.!■ I];.ktti I !<• alM> tri .it« tl i:: ••• tui .U- ''..l' /i. \\. •^'H>. i';t- J t{.t..l*, \u 

pAr:i,.-i:i|>:.- utt th< aliiimbihi^ of :i^c «t'i*J. 
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equi, bovis, ant aliorum catallorum suorum quorumcumque, set quilibet 
eoram sine calumpnia mercandisis suis uteretur. 

And that no burgess of the aforesaid borough should ever be 
tallaged by reason of his burgage or half burgage, or required to 
redeem his blood/ or charged on account of the sale of a horse, an 
ox, or any of his chattels whatsoever, but that each of them should 
use his merchandise without any claim being made thereon. 

Egremont, cap. 32. — Item licet borgensibus emere quicquid voluerint 1200 
nfra burgum et vendere sine calumpnia alicujus. '* " '* 

It is lawful to the burgesses to buy what they choose within the 
borough, and to sell without claim &om any one.' 

Manchester, cap. 22.^ — Liceat predictis burgensibus tradere catalla isoi. 
sua propria cuicunque voluerint in feodo predicti domini libera, sine 
licencia predicti domini. 

It is lawful to the said burgesses to pass their own chattels to 
whom they will within the fee of^the said lord freely, without leave of 
the said lord. 



The Iiord and the Intestate's Chattels.^ 

Hereford.* — Si quis morte preventus non divisisset que sua erant, lose. 
rex habebat omnem ejus pecuniam. 

If any one being overtaken by death had not devised the goods 
that were his, then the king had all his movables. 

Oxford.'' — Si quis extraneus in Oxeneford manere deligens et 10S6. 
domum habens, sine parentibus ibi vitam finierit, rex habebit quicquid 
reliquerit. 

If any stranger chooses to live in Oxford, and has a house there 
and dies there having no kin, the king shall have all that he leaves. 



^ Probably to pay mcrchct. A 
Christchurch ( Hants) charter makes the 
burgesses immune ' a redempcioce filio- 
rum et filiarum suarum.' Cont Roll, 
e-10 H. VII. m. 15. 

^ The claims of lords to pre-emption 
of goods arc treated below, p. 166. 

^ Similarly Bolton, cap. 20, ' catalla 
sua poterit cuieimque voluerit dare, salvo 
similiter jure nostro.' 

^ The subject of the intestate's 
chattels is further discussed in the para- 



graphs that treat of the municipal and 
ecclesiastical probate of wills. The fol- 
lowing was in print before Dr. Gross's 
paper on the Mediaval Law of Intestacy 
in Harvard Law Beview, xviiL, was 
received. 

• D.B. 179 a (1). 

''' D.B. 154 b (2). Compare this droit 
d'aubaine with the Sandwich rules on 
the intestate foreign merchant, below 
p. 201, note. 
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1100-35. Pembroke, cmp. 5. - Et bur^ensis ejiiBclcm ville qnacumquc mortc 

ct quocuinque kxro, sivo in terra give in mnro, Hive cum testamento 
Hiv(> sine tistami-nto, nioriatur, lieres buuh omnes res BuaH halieat per 
(loiiandiini \ii d. iK* ri'levio.* 

And if a Imr^cfls of the said town dioH. by whatever death he maj 
die and in whatever place, whether on Boa or on land, whetlier testate 
or intt state, his heir shall have all his i^ondn by giving a relivf of 
twelve iK'nce. 

Cardiff, cap. 9. — Item iiuactintjue mortc burgenHis preixxui^atoa 
fut-rit, nihi fuerit ptT neqiiitiam dampnatiia,' uxor ejus et liberi »ui 
huUbunt cataihi mortui, vol proximi parentes ipsius tamjuam heri-dca. 
si non habuerit uxureni vel lilioros. 

By whatever death the burgess may be overtaken, provided he be 
not condetiinid for felony, his wife and children shall have the dead 
man*s chattels, or the next of kin as his heirn, if be have no wife or 
child. 

Preston, cap. 32. — Item Hi bur^enHis Av villa morte Hubitaneia 
(ibierit, u\«>r rjus vi bendeH Hui omnia catulla sua et terras suaa 
(|uiote babcbunt. Ita ()U(m1 d(»minus huus nir justiciarii uianum 
(toiiant in il(»mibus vel in catallis defiincti nisi pul»Iiee exnmimunicatus 
fuirit, .se<l consilio Haeerdotis et viciiiorum in elemosinin txpen* 
duntur [**«• ,. 

If a bur^'ess of the town nhould die suddenly, his wife and his 
heirs -^hall have all his lands and chattels freelv. And neither hif 
lord nor the justiciars * niav lav hands (tn the houses or the chattels 
of the deail man unless he was publicly exconnnunicati'd, but by the 
advice of the priest and the n('i^'h)>ours the dead man's property shall 
be s|)« nt in abas. 

12th Preston, cap. 47. — Item iiuixiuam junticiariuri |)onat manum in 

etniur>. j,,|uo v^.l in iMiallis alioujus defuncti. 

No ju«tici:ir may ever lay hands on the huusi' or the chattels of 
any (Uail nuiu. 

XMi^i Haverfordwest I. ^ 2. Kt «|Uod hi dieti bur^M n**i'H aut eonim 

<abuui>. nliijuis infra t« rram et p()te*<tatem no>irani te^lati vel inti»tati de- 

c«>sennt, nM> \v\ bcredt > nM^tri Iniiia ip-«<runi <'irnlisi-ari ni»ii fariemua, 

i|nin «i*rum binder bona ilia inte^rt* babtatit. i|uatenu> ea diet«>rum 
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defunctorum fuisse coustiterit, dum tamen de dictis heredibus fides aut 
noticia habeator.^ 

And that if the said burgesses or one of them should die within 
our territory and dominion, whether testate or intestate, neither we 
nor our heirs will cause his goods to be confiscated, but the heirs 
shall have the goods in full, as far as it is established that they were 
the goods of the dead man, provided the said heirs are forthcoming 
or ascertainable. 

Haverfordwest H. § 8. — Item heres burgensis quacumque morte 1220 
preoccupati habeat hereditatem et catallum patris sui, cujuscumque (*°®^*)* 
sit etatis, dando pretori xii. d. pro relevio sue de burgagio, scilicet nee 
sit nisi in custodia parentum et amicorum suorum,' salvo sibi catallo 
sue, nisi pater ejus fuerit usurarius. 

The heir of the burgess who has died, by whatever death, shall 
have the inheritance and the chattels of his father, no matter what 
be the heir's age, by giving twelve pence to the reeve as his relief 
from the burgage, and further he shall be only in the wardship of 
his kinsmen and next friends, saving to him his chattels, unless his 
father was a usurer.^ 

Tenby, cap. 9. — Similiter concedimus quod si qois burgensium Before 
predictorum morte subita — quod absit — moriatur, omnia catalla sua ^^^^ 
sibi fore salva, et beredem suam in hereditatem suam per relevium 
xii. d. libere introire. 

Similarly we grant that if any of the said burgesses should die 
suddenly, which God forbid, all his chattels shall be safe to him, and 
his heir may freely enter on his inheritance by a relief of twelve 
pence. 

Kemeys Charter. — Si aliquis liber homo de Eemeis decedat intes- 1^78. 
tatuB, predictus dominus nichil habebit de bonis intestati. 

If any freeman of Eemeys should die intestate, the aforesaid lord 
shall have none of the goods of the intestate. 

Winchelsea and Hastings.^ — The goods of any person of the said 1297. 
ports dying within the king's authority should be reserved for their 
heirs and next of kin without taking into the king's hand. 

^ This grant is inserted in several diffiised it was. 

royal charters, as Carmarthen, Guildford, ' See below on wardship, p. 146. 

Oxford, Stamford {CcU, Charter Roll /.), ^ Glanvill, vii. c. 16, says the intes- 

and also in the Cork charter of 1241, tate's goods are the lord's, but the 

down to ' intepre habeant.* Chester usurer's are the king's. 

(1800) has a smiilar rule. Dr. Gross ^ Jtisticiary Rolls of Ireland, p. 157. 
shows {Joe, cit, p. 127, note 7) how widely 
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1486. Montgomery, cap. 123. — De hurgemibm ab inteitato decedentUnu. 

£t utimur quod si contingat aliqaos de combargenfidbnB noBtrie 
decedere intestatos, rex non habebit aJiqnid de bonis sive catallis snis 
nee reddere debet harietum neque mortaarium alicoi poet mortem 
susim. Et bee consuetude inter nos inconcosse fait observate et 
usitata a tempore cujus contrarii memoria hominum non existit. 

Of kicrgesses dying intestate. — It is our wont tbat if any of onr 
bargesses should die intestate, the king shall not have any of his 
goods or chattels, nor ought he to pay any heriot or mortuary fee to 
any one after his death. And this custom was observed inviolate 
among us and used by us since the time whereof the memory of 
man runneth not to the contrary. 

Chartered Bight to make Wille.* 

1181^ Chester Charter. — Et quod si civis aliquis de predicta civitate mea 

moriatur, ejus tesfamentum racionabiliter factum ratum et firmom 
babeatur ubicunque ipse moriatur. 

And that if any citizen of my said city should die, his wili, if 
duly made, shall hold good, wherever he may die. 

1189. LostwithieL — Et ad ejus obitum testamentum suum stabile rema- 

1200. neat. Ejus vero heres per xii. d. de relevio hereditatem suum libere et 
hereditarie teneat et in pace possideat. 

And at his (the burgess's) death his testament shall be valid, but 
his heir shall for a relief ^f twelvepence hold his hereditaments freely 
and hereditarily. 

Caption. 

1234-7. Chester.^ — Quod nulla capcio fiat in civitate Cestrie preterquam 

ad opus domini comitis et justiciarii sui dum fuerint ibidem, et hoc 
sit tresdecim denariati pro duodecim denariis, nisi tantummodo de 
cervisia, scilicet quatuor sextaria ad plus de una bracina, et precium 
cujusdam sextarii debet esse iiii. denarii ; et nullus habeat capcionem 
illam cervisie preterquam dominus comes et justiciarius, et ilia capcio 
fiat per ordinem in circuitu ubi fieri debet. 

That no caption be made in the city of Chester except for the use 
of the lord earl and his justiciar, when they are there, and this shall 
be at 18 pence worth for 12 pence, except only of beer, that is four 
sextaries at most from every brewery, and the price of each sextary 

^ The right to devise land is treated subject of borough wills, pp. 194-200. 
below, pp. 90-102, and rules on the '* Morris's Chester, p. 486. 



LORD'S CONTROL OF BURGESS'S CHATTELS 



79 



ought to be 'id. And no one has that caption of beer except the lord 
earl and the justiciar, and that caption shall be made in an orderly 
way in rotation [or 7 the district] where it ought to be made.^ 

Leges ftnatnor Burgonun, cap. 102. — NuUus castellanus debet intrare 1270 
in domo burgensis ad interficiendum porcos nee porcellos nee aucas (*^^*)' 
nee gallinas, sed veniat ad ostium burgensis et petat si habeat aliquod 
de predictis ad opus domini Regis. Et si habeat, vendat. Et si 
habeat et non vult vendere, et inveniantur in vice, licebit castellano 
occidere, et vicini apresciabunt illud animal et dabitur precium pos- 
sessori cujus est. Et hoc non facient castellani vel ministri regis nisi 
ter in anno, scilicet ad Natale Domini, ad Fascha et ad Fentecosten, 
et non ulterius. 

No castellan ought to enter the house of a burgess to kill pigs or 
porkers, or geese or hens, but he shall come to the burgess's door and 
ask if he has any such goods for the lord king's use. And if he has, 
he shall sell. And if he has and refuses to sell, then if they are found 
in the street it is lawful for the castellan to kill them, and the neigh- 
bours shall appraise the animal and the price shall be given to him 
to whom it belonged. But the castellans and King's servants may 
not do this more than three times a year, to wit at Christmas, Easter 
and Whitsuntide, and not oftener. 



FEUDAL DUES. 



HEBIOT, BELIEF, PINES ON ALIENATION, OATH OF 
FEALTY, AND FINE ON MABRIAGE.^ 

Nottinghamshire and Derbyshire.' — Tainus habens plusquam vi. 1086. 
maneria non dat terre relevationem nisi regi tantum viii. lib. Si 



^ The abbot had a similar reduction 
on herring at Bury, Jocelin of Brake- 
land, p. 77 ; also the Constable at Bristol, 
Watson, Pleas of the Crown at Bristol^ 
1221 ; and there were in London similar 
rights under the name of prisage, Liher 
de Ant, Leg. p. 52, Liber Albus, pp. 
146, 414. 

3 Exemption from or a limitation of 
heriot or relief or both is one of the 
commonest privileges of the chartered 
seignorial boroughs. Cardiff, cap. 6, and 
Samron Walden's charter except bur- 
gesses from both relief and heriot on 
their burgages. Fordwich, cap. 11, has 
the rule that no freeman paid relief for 



any of his purchased lands. Torksey 
burgesses, II. cap. 9 (see p. 84), paid no 
relief^ but did fealty. Kidderminster, 
cap. 5, with heavy heriot and relief from 
customary tenants, paid none from bur- 
gesses. Brighton paid no heriot. The 
Staffordshire boroughs, Uttoxeter, New- 
borough, Tutbury, gave the chief weapon 
as heriot. The SflJtash reUef was fixed 
by charter at BOd. The borough of 
Midhurst paid heavy relief. In the 
seventeenth century Bridport MS. Red 
Book, p. 417, paid, it appears, a relief 
to the bailifGs of double the ' high gable * 
rent. 

> D.B. i. f. 280 b. 
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ha)H.t sex tantuni vi*l minu8» vicecoiniti dat relevacioneiu iii. markac 
ar<4(>nti uMcuiKiue inan<-at in Imr^o vel extraJ 

The tlif^m having' more than nix manon fpvefl no relii*f for hif 
liind except ci^ht imumlM to the kin;?. If he has only nix or fever. 
hv iziws a relief of three marks of silver to the sheriff, whemoeTvr 
he may dwell, within )>orough or without. 

108«). Hereford.- — Hur^enHi.s cum cahallo mTvienH, cum uoriel>atar. 

habibat rex ('<|uum et arnia ejus. De eo qui et|uum mm habelMit. 61 
moruretur. habehat rex aut \. hoI. aut terrani ojuR cum domihus. 

When a hur^esd died who ser\'ed with a horse, the king bad his 
horse iind anns. Of him who had no horse the king liad at his 
deulh either lOs. or his land and houses. 

lOHO. Shrewibury.^ liurf^eiiKiH qui in doniinio erat regis cum moriebatur 

hahehat rex x. boI. de relevamento. 

On the death of the burgess who wus in the kin^^'s deni*-!<ine the 
king had 10.s. of relief. 

1086. Chester.* Qui terrain Huani vel i>r(ipini|ui Hui rehvare irolebat x. 

holidoH dahat; (|nod si non |K>terat vel nolelmt, torraiu ejus in luanTuu 
re^iH i>i'eiH)sitUH acciiaehat. 

\Vh(K*\er wishi*d to relieve his land or that of his kin^iuui irare 
lU.H., and if he could not or would not, the reeve took bis land into 
the king's hand. 

10H6. Tork.^- liur^^enseri autem EUjrace civitatid iiou dant relevacionem. 

The burgessi'jj of the city of York give no relief. 

Uffori Cardiff, cap. 3. Kt si illud hur^^a^^ium fuerit de hereditate. here* 

^^*^' ipuiu*^ sive heredis ipsum hal>el>uiit. Kt prtixiinu?^ liereM. mortuo 

predeoessore a •{Un heriditas ei deseeiid<Te <l«lHat, htatini sim* <nit€niiinne 
hayllivo vel pniMKsiio faei* iida henditatt ni suani in^re«litur. 

And if that hiiriM^i' u.i-^ <•[ inhfritanci-. thi' hurgei*s*s heir or betrs 
-hall h.i\i- it. Aiiil thi n* \t hi-tr. on ih^ di-ath of thi- anct-^^tor fn^in 
Mhoiii ihi isihrrilaiu'f (]is«'«'ndid to him. -hall i'nt4T his inhentanee 
Ht (>tic« . uiih'tiit iiiakiiiu' It known :•> the liaihtT(»r ni'\c.^ 

' Tiii- ^■r^ -l.i't :}i' fc:n |i»i-l ••.'. r« »• f i:..i;ni.< :.i.«. 
if }i*- h.y'x lli.ri- t)i.»!. M\ j:j.iluirH. !• ;: Ifi. • I' 1'.. 'J'tJ 1. .l>. 

b'.:rj:i **ti* •• I a:(l p.-'Ju. 1*. 1'. -'•^ li I'J . 

■ P r> 17'.* .1 1 . I<<i ir^ f Ik i!i;ii ill Ih.riiUgbt U 

1» !'■ J'J » r. \N .'. A J.t 4\\ il! .<*i:ni. i -.11 \ I. 1. 'JTo 7. 
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Tewkesbury, cap. 3. — Ita quod post decessum cujuscumque bur- Before 
gensium predictorum, heres vel heredes sui intraret vel intararent ^^^^' 
burgagium vel burgagia predicta, cujuscumque fuerit vel fuerint etatis, 
illud vel ilia tenenda quietum de relevio vel herieto. 

So that after the death of any of the said burgesses, his heir or 
heirs might enter the burgage or burgages aforesaid, whatever might 
be their age, and hold the burgage or burgages quit of relief or heriot. 

Okehampton, cap. 12. — Si vero aliquem burgensem contigerit fati Before 
implere munus, uxor ejus et heredes tenementa sua quiete recipiant. ^^^^* 

If it chance that any burgess should die, his wife and heirs shall 
receive his tenements freely. 

London. Add. MS. lY. § 9. — Yus devez saveir ke ^ terre ke Turn vent I2th 
e que Turn achate en Lundres dedenz warde, ke I'auderman de icele ^^^^^y- 
warde en deit aveir sa dreiture, 90 est a saveir un besand d*or u ii. sol. 

E saciez bien que nul soccirieve ne i deit rien prendre par la lei 
de la cit6 fors gavel : e wite li deit Turn gagier. 

You must know, of land which is sold or bought in London within 
a ward, that the alderman of that ward ought to have his fee — that is 
to say, a besant of gold or 25.' 

And know well that a sokereeve ought to take nothing herein 
by the law of the city, except gafol : and wite one must gage to him. 

Whitby, cap. 6. — Emptor vero terre consuetudine quatuor denarios 1185. 
ad saisinam dabit et i. d. burgensibus ad beverache. 

The buyer of the land shall give by custom 4cf. at his entry into 
seisin and Id. to the burgesses as drink money. 

Northampton I. cap. 14. — De tenemento clavso. Quicumque tenet 1190 
feodum per servicium nominatum, sive parvum sive magnum, debentur t**>oui). 
inde relevia et vendiciones ; et si tenens tenuerit plura tenementa 
de uno capitali domino, non debetur ei de omnibus tenementis nisi 
unum relevium.' 

Of an enclosed tenement. — Whoever holds a fee by a specified 
service, whether small or great, owes reliefs and fees on alienation for 
it ; and if a tenant holds many tenements of one chief lord, he owes 
but one relief to him for all the tenements. 

> Sic MS. ? for de. » La Roberts' Fine*, i. 208, it is 

' This is DO doubt the* seisin shilling/ stated that the Northampton relief was 

not to be confounded with the seignorial 16«. Ad. 

fines. 

VOL. U. G 
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ii'.io Cap. 15,— I)** rt'lvrht thiudo. Quicumque tonet aliquod tenomentain 

ubi>ut) ^^j venditor et tniptor iiule dt'dfrint vcnclicionoH capital! domino rd 

suo attornato, noii (xitest capitalis doininus iiide petere releviam post 

(leci'HHiiiii fe^ftTatoris iie<' indo habere debet. 

nf ifiviwf icli4'f. — When a man huldii a tcnoment, and the aall«r 
nnt] I'uyer ^nve the fet^s on alienation for the same to the chief lord 
or his attorney, the chief lord cannot claim relief from the tame afWr 
tlu* (h'ath of till' fcotTnr, and ou^'ht not to have relief from it. 

i.'ith Northampton III. cap. 16. — AIho purveide hit is. that if anj man hokle 

itntiiry. j^^^^^j tj.„j.,jjj.,^t^ or rente of other, hi a litell servise of silver Mrtejn 

named, or l>i ^raunte, after the dethe of the tenaunt, relief therofle ■ 

shall Im* ;ev(n. nnd sidlyn^os,- if the tt*nainit Hell the tenement, if tlie 

chefe Inrde will not have the akate.^ 

.\nd if an\ tenauntr holde nio tenementA of only the chefe ' lurde, 
he shall have but on rdef for all tho tenements. 

Hut if any ' tenaunt solde diverse HellynRes*^ [he will ]«%' the 
* sellings ' on earh of them ?] 

ii'.n. Pontefract, cap. 1. — Quilibet bur^ensia poterit tcrram auam dare 

vrl vendue- cui vt>luerit nisi reliponi, salva tirma domini ; et intmUl 
plai'ituni. ( t n (Ifliit trrrani in inanu pn-toris ad opus domini et dabit 
i. d. in tlu'oiiiiiin, rt pretor dabit terrani cmptori de dono domini 
iiuittani al» on;nibus, et emptor dabit similiter i. d. 

Kvcry l>iirpss can ^ive or 84*11 h'xA land ' to whom he chooses, 
(•\ri-|>t inU> rilii:iun. saving' tht* lord'n rent; and ht* shall enter tb« 
cdiirt ami ^'ivv up the land into the n*eve'M hand to the lonl'rf use And 
shall L'ivr 1 /. u-i tnll ; and the nt'Vi' 8hall i;i\e tho land to the buyer, bj 
(hi- lord'^ Lrift. ijuitof all chariots, and thr huyer nhall likewiM|nv«- lif. 

r.»ui» Egremont. cap. 8. Ittm si ali<iuis cmerit bur^pum dabit mihi 

nil. il. dt -ti-ma .•*ua. 

If .Lii\ out- Ipuv.'^ a Imri^'a:.!!' hi* shall u'ivt- mc !•/. for hi.i seinn. 

I'jut Salford. cap. 21.' — Cum bur^ensis moriatur heres ejus nullum 

ifti> .ti. aliuil ii It-Miiiii •l.il-it inilii ni^i huiu>tnoili anna, scilicet gladium vel 
aiiiiiii \* 1 l:ii (I am. 

1 I.; I. 1 • ' •' '. 1'. t..'.. 

II. '.'■•. ^• : r -■ !Ii':/. r<.r * :.•■.■•;' chiof. 

I ■•;• : !■ . i'. ! li - ■•«!<■ !:.' !• • I ir * ri't-r- rriii:«-i| • ^ry. 

I'..- • I ••.wi-j I ;• :.■ :i.t I.:. < r. \'t%-" IIr:i thi priiititl \«-nion fttof**. 

! • .■• J I'.'.M. ii 1!. l.rn !':.'. ■ >. 1 r.i-!<>u. f>|i. mi Uri, un fr«««loia 

/. . Jl* 1.- K ■'■'.. <'•! ••: t /. I r:< «iiniliir lulrt for ManrhevMe 
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When a burgess dies his heir shall give no relief to me but only 
his arms, sword, bow, or lance. 

Bolton, cap. 26. — Quicunque burgagium suum vendere voluerit 1258. 
extra rcligionem et Judaismum,^ et a villa discedere, dabit nobis iiii. d. 
et libera ibit quocunque voluerit cum omnibus catallis suis.* 

Whoever wishes to sell his burgage (other than into religion and 
Jewry) and to quit the town shall give us id. and go quit whither he 
will with all his chattels.^ 

Ipswich, cap. 64. — Item us6 est en la dite vj'le de Gippewyz dc 1291. 
antiquity, qe nul terre tenaunt en meyme la vyle face homage ne 
fealte a soun chefe seygnur pur nul tenement q'il tient en la vyle, 
nomement de ceo qe est tenu purement en fraunke burgage, ne qe le 
chefe seygnur par resoun de tel tenement qe de ly seyt tenuz en meyme 
la vyle, qe seyt dil burgage cum avaunt est dyt, pusse de soun tenaunt 
apres nuly mort demaunder, chalenger, ne aver relefe, garde, ne 
mariage, ne autre attournement de service, forkes taunt soulement 
payement de rente, ne autre proffyt sauve eschete quant ley le doune. 
Mes de taunt ne seyent mye les burgeys de la vyle escusez apres la 
mort de chescun rey d'Engleterre, q'il ne facent a lour seygnur lige 
serement de ligaunce si home le demaunde de par le rey. 

It is the custom in the said city of Ipswich from of old, that no 
landholder in the said town should do homage or fealty to his chief 
lord for any tenement which he holds in the town, namely for that 
which is held wholly in free burgage, and that the chief lord by 
reason of such tenement, held of him in the said town, which is of 
burgage as is aforesaid, may not demand, claim, or have from his 
tenant after death any relief, ward, marriage, or other attornment of 
service, but only payment of rent, and no other profit save escheat 
when the law gives it. But the burgesses of the town shall nowise be 
excused after the death of each king of England of this, that they 
make their liege lord an oath of allegiance, if it is required on the 
king's behalf. 

Waterford, cap. 29. — De cartis faciendis. D'autre part si aventure 1300 
avient que * mair ou chitesein acate un terre en fee a lui et a ches heirs, (**><>«*)■ 
veez qe sa chartre ne parle jameis q'il soit feffe par homage et par 
serviche, car se il soit feflfe par homage e par serviche il ichiet warde 

et mariage. 

• 

^ Manchester and Stockport do not ^ The Egremont charter, cap. 21, 

make exceptions in this chapter. Sal* allowed alienation of the burgage by 

ford excepts reli^on. sale, and names no fine. 

^ Manchester does not add cum * Dublin que, Waterford H, 

catallis aids. 

G 2 
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(if thi' )i:iil:iu'/ t't charters. Furthermore, if it cbancc that the 
iimvor or a citi/.t-n buvs liiiid in fee t4> him and his heirs, hevare that 
his chiirtor doi--. nnt *iay that ho is onfeofTe*! by houiag« and 
for if he hi* fnfi-utTt<l by homage and service, waribhip aud lui 
will he due. 

1327. Bnry. cap. 8- — K si horitui^e descent a nuly di* meismt-fi le fee de 

UadijnrcU li hevre ne piiyeru riens pur ses cntree.s npris la mort 
soini liunce.stn . 

And if an inheritance defends to any in the said fe« of haw- 
gafoh the heir shall pay nothing for entry u|N>n the death of his 
ancestor. 

l:i4:, Torksey II. $ 23. - Item tlieunt (|U(>d hurpiiKe^ iNiHtquaiu M-mel 

(atH>uti. feivrint fulelitateni duniino. non deU-iit venire pluH ad cariam ad 
fai'ienduui tidelituteni domino pro iiliiri tenenieiitis i|Ue i^uatcm 
peniuesiveriiit, vel ud demonstrandum cartas suhh. 

They say tliat the bur;;esxefl after they have once done fealtj to 
the lord oiiuht not to come a^'ain to tin* court to do fealty to the lord 
for any tenements whieh tliey afterwards purcha*«e. or to show thoir 
chiirlcrs. 

I34.'i lb. § 3.— lh' ri»hlita(f\ Item dieuiit t|uiid ({uandi)alii|uis faciei fidrli- 

talxjLif. tatem domino. del>i*t eodem temi>ore jurare t|uod deU't Austinenr, 
defeiulere. ( t m:inutenere lilnrtatcs, coii>ui'tu«linis. et Ui«uh ville «t 
consilium suum cthire pro |Nisse >iUK Et ^i mm vult. nullam 
profu'uam jtir vel fomniodum IniLehit in dieta villa (|Uou»i|ue hoe 
fecerit. ipiia lotum rapt urn irit et .M-ysitum vul commoduni ville. 
Similiter eoterelli dt Ik nt jurare eo(h'm mmlu. 

Ih' /i-.fi'ri. Thiv sav that when anv one does fcaltv to the lofdhe 

• • B V « • 

ought at th«* sanif time to swcar that lu* will maintain, defend, and 
kiep np the hlHTtii-. i'Ust4>m!i. and u.'^•s of the town, and conceal iu 
citiMis«'N. to thi' utmost of his jtowcr. And if he wdl not do so* h* 
>htill hiiw no profit or aihantagi- in the said town until he has 
so. for till- ulmlf is held and siisi**! to the advantage of the 
I.ikewi<« thi* i-ottit r-^ onirht lo *^\viar in the same wav. 

m 

li'ij, Romney I. cap. 18. - .Vf/ h.mt' fu <///#. Item use eM qe noU 

fi-ault , n It f. Ill- autn- -^utt --Mit fait a nnl >• i;;ntiir de fee I«»ur le& 
tiTo et t« nt ini'iit^ •{iH-ii- y<'>unl diXMs l:i fraitrhi'^e, nu-s jtaiiT tJWt 
*-«>u!tnii nt n nti >« k a li-.irmi- iIn«-> a eu\. 

Tilt n« \t I- .Hi Kii»;li'*h nniii rii..*. 

']!'<!• .u<. ■■■ I f-:!*^.!!:! \\ti:i!. • !-• :i ti 111 iiii lit lh*l |^>* haW • 

);:\ <-*.!.« I .kMiii : t !<:.'.<% I\ | i.r ::i:>-l i^ ' 'J< •. .ii.tl .« | ii:m With l|ii. IB sL* 
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Romney 11. cap. 19. — De redditu. Also it is used that fewte, relef, 1498. 
or other sute shal be do to no lord of the fee for no londs or tene- 
ments the whych beyn within the franches, but allonly for to paye 
their rent and sute (sic) at termes thereto dewe. 

Hereford, cap. 55. — Servicium forhuecum non facUndum} Et non i486, 
utimur ad faciendum fidelitatem nee aliud servicium forincecum 
dominis feodi pro tenementis nostris, nisi tantummodo redditus nos- 
tros de dictis tenementis exeuntes. Quia dicimus nos tenere 
tenementa nostra per servicium burgagii, ita quod non habebimus 
medium inter dominum regem et nos. 

Cap. 56. — Et quod bona nostra et cattalla nostra sunt ad ejus 
voluntatem capienda et taxanda salvis nobis pro sustentacione nostra 
competencia et tuicione civitatis, eo quod civitas nobis et heredibus 
nostris tradita est domino regi et heredibus suis custodienda. 

Cap. 57. — Non dantur harietum nee mortuaria. Et non utimur 
dare harietum nee mortuaria alicui post mortem alicujus concivis 
nostri infra dictam civitatem vel suburbium decedentis, racione 
tenementorum suorum in dicta civitate vel suburbiis existencium. 

Of not doing forinsec service.— kni we are not wont to do fealty 
or any forinsec service to the lords of the fee for our tenements, but 
only to pay our rents issuing from the said tenements. For we say 
that we hold our tenements by the service of burgage, so that we 
have no mean between the lord king and ourselves. 

And that our goods and chattels may be taken and taxed at his 
pleasure, saving to us for our sustenance what is needful, and for the 
defence of the city, because the city is handed over to us and our 
heirs to be kept for the king and his heirs. 

Heriot and mortuary fees are not given. — And we are not wont to 
give heriot or mortuary fees to any one on the death of any of our 
citizens, dying within the said city or its suburb, by reason of any 
of his tenements lying in the said city or its suburbs. 

Egremont, cap. 9. — Item si aliquis qui vixerit secundum legem 1200 
ville fornicatuB fuerit cum filia alicujus rustici infra burgum non dabit (***^'**)* 
merchet nisi earn desponsaverit. 

If any one who lives according to the law of the town commits 
fornication with the daughter of a villein in the town, he shall not 
give merchet unless he marries her. 

^ In Montgomery the title is ' Quod pro suis terris et tenementis preter red- 
burgenses non solvunt aliquod servicium ditus.' 
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1215. Dunwich, cap. 3.— Conrfssiniii.s ' cciain i-isdi-in i|no«l libcre 

)t(is>int tiliiis nuns iiiarilare uliiniiii|ue |N)stiiiit t-t voluerint >ine 
alinijiis liciiuiu, ct <[ii(m1 inilliis i>otestati.*in ali<iuani lial^eat illaii luari* 
taitdi uihi \u'V \'**\\\nUiU\n .suam, iieqiU' in vita patruin Huoriiiu iu^|ue 
Iinht d(>c(.'s>iiin t nniiii. 

We have also irninti'd to tlieia that they may freely iiiarry their 
(hiu^'htir> a-' t)uy choosi* and as ihey may, witliout any onv*i< lesTe, 
and that no one shall havt? powtT to marry th«*m a^ain-l llivir vdl. 
I'itlur diirinf' the fatla-r's life or after his death.' 



LIMITATION OK THK LOHIVS CHKDnV 

I2ib Preiton. cap. 15. -Item hiir^fiiHiH accDiuotlabit doiuinu auti de foro 

century. ^^^^^ ^,^ doniinus rtdd«-t «i infra xl. tlii'S : k! autem nnn reddiderit. 
hiirgmsih I'i aiii|»liii> mm ar(*oni(Mlal>it doiKr ci ri^^ldatur. 

Thf Iturgtsii shall Itiid his Innl of his goods c\|i09ed for sale, and 
ihi* lord sliall pay him within forty dnys ; and if h<> iloe:* not |«j, the 
huri:i --^ >]ia]l U-nd him nnthim: mori' until he has htt-n paid. 

llKl H. Coventry, cap. 6.- Kt pntcrt-a ruin aliin •luictaciunihus i|U(n] nee 

i|>>i l>ur;.;« nsi > pnfato ronnli noo .suis :ili<[uid in cor red io vel in alio 
acnanniudi lit. ni.si t a I'dndiiinmriiiKMl dc ri-ddicii>i;t* catalli nui tati Ainl. 

And further, together with the otht-r privih-ges that the «aid 
hiirgi>.s.*««>i hhall nnt Ifiid thi* .Mai«l carl or his mi- n anything in corrodj * 
or otht rwisf, siVf on conilition that thi-v are secure i»f the return of 

th«'ir chattfl. 

ijoo Bradninch. — .Villnu- d« di < t ninr<\s>i (i^ ut i<i i^'o in villani luiiuu 

(utKiut*. vi iiiaiii ft l>allivi im i t\ ti<. ii«'}^t»('ia fiim niiituo Ui*ci|iiant. volo ut \uyc 

^it per \i-uni prrpf^iti vill«- rt nt infra \1. diis dchituni i^iTP^dvatur 

pi r \i-iiiu ( Mt-d* ni pri)M».iti. Kt ni^i infra \l. dii-H debitum 

Ti;' ■ ■ I •■ ■ ;- 1 ■ :.; K ;i.- '.■• tIh- i "iiiriji :i l.iw \f>i'jti.i /'arfa r«t»» :• 

I . i-r ...i:--. •:. ■ . .!! r_Mt. 11'. '.♦ H. III. c. VJ and 

til I.I 1 I > : • t- 1 :.•->-<• ^ *..;• I i. I.I. 7 I'liiiii :ht> tn.ir(it;«:hft. 

I L.V.V. > - iM\':- ■ l.t ^i.-' I • .%:. iu:.. :.* I ti. :.-rt-. -i:i. r-;Ii- wmt uitirlv aiigv^ 

>. i. f .r -.v.rl. .''..Ill i:. . ■ . . 1 ;.■ :-.::■ ■.!.• \\. .)i %ut\ Infth l>ori>u«:ha 

I?' \' . ■ ■ . !!• :":. »■■. I \ • \; i . .' \'..\ /■ // /.". w. T.'iT, \\:. \*'*. aii<l i^ii. ".>•«». 

. 11 .». : : • .'■;•■.:: •. - ! .;\- l" : '. • :, il-.. jn i \|iir|Klh I'hArtrr. 

*i : . v :.. I M ii'.- ■. « I . . t . li » ;. ir»#-r •'( II ;Urt vie 

I r : • i»: i <• r : - -. . I-.,:!: l_'-*'«. 'i il i tM titty •U\ « liu.it 
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persolvatur, concessi eis ut non plus ballivis meis accomodent ante 
quam debita sua eis sint soluta. 

Further, I have given and granted to them that if I should come 
into my town and my bailififs take their merchandise from them on 
loan, I will that this shall be done by the view of the reeve of the 
town, and that they shall be fully paid their due within forty days by 
the view of the said reeve. And if within the forty days the debt is 
not fully paid, I have granted to them that they shall lend nothing 
more to my bailififs until their debts have been paid. 

Hayerfordwest I. § S. — Et quod nullus eorum cogatur accommodare 1200 
ballivo suo ultra xii. d. nisi fuerit sua spontanea voluntate.^ ^* " '* 

And that none of them be forced to lend to their bailifif more 
than 12d,y except of their own free will. 

Hayerfordwest IV. § 4. — Item quod nulla creaneia fiat ballivis 1220 
ultra quarterium anni, nisi exercitus veniret in terram nostram, ^* ^" '* 

That they give the bailififs no credit beyond a quarter of a year, 
imless an army should come into our land. 

XellB.^ — Item nullus burgensis cogatur catallam suum prestare 1210 
nisi prius facta fuerit securitas ad certum terminum de reddendo. " '' 
Et si forte aliquis burgensis sponte victualia ad castellum meum 
accomodaverit, ego vel ballivus meus infra quindecim dies precium 
persolvemus. Et si aliquis burgensis de Eenel* sponte pannum, sal, 
vel ferrum aut hujusmodi merces mihi vel ballivis accomodaverit, nos 
inde ei infra quadraginta dies de prestito suo satisfaciemus, ita quod 
nisi infra dictum terminum satisfactum fuerit, ei non cogatur neque 
compellitur aliquid prestare, donee de prestito prius facto plenius sibi 
satisfactum fuerit. Et si forte fuerit mutacio ballivorum, ego vel 
ballivus meus ballivum recedentem compellemus, quod eis debitum 
reddat quod eis debet, sicut eis racionabiliter deberi monstrare 
potemnt. 

No burgess is forced to lend his chattels unless security is first 
given of repayment at a certain term. And if any burgess should 
lend victuals of his own free will to the provision of my castle, I or 
my bailifif will pay the full price within fifteen days. And if any 
burgess of Eells should lend cloth, salt, or iron, or suchlike goods to 
me or my bailififs of his own free will, we will pay him for the same 
within forty days, and if within the said term he be not paid, he 
shall not be forced or compelled to lend aught until he has been fully 

^ Similarly a Carmarthen charter of ^ And similarly others after the same 

1266. type. 
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1200 
(about). 



1240 
(About). 



12(i3. 



satisfied for his first loan. And if perchance there should he a change 
of bailiffs, I or my bailiff wiU compel the outgoing boilifF to pay them 
the debt which he owes to them, if they can reasonably pzoTe the 
same to be due. 

Egremont, cap. S. — In ceteris vero pannos et cibos et alind merci- 
inonium mihi acredent per dies xl., et si eis debitum eaom infra 
terininum ilium non i)er8olvero, non tenentar michi alia mercatoria 
sua Acred[er]e donee debitum suum reddidero. 

Further they shall give me credit for cloth and food and other 
merchandise for forty days, and if I do not pay them their debt 
wholly within that term, they are not bound to lend me other 
merchandise of theirs until I do pay their debt 

Bristol, cap. 32. — Et quod blada, vina, cames, places et res alie 
que capiuntur ad castrum capiantm* ad certnm forum factum. Ita 
quod a burgencibus (sic) vel mercatoribus comorantibna in villa infra 
xl. dies solvatur precium. Si vero ista predicta bona extraneomm, 
statim solvatur precium. 

And that grain, wine, meat, fish, and other goods which are taken 
to the castle, shall be taken at a certain price fixed, so that the price 
sliall bo paid to the burgesses or merchants staying in the town within 
forty days. If the goods belong to foreigners the price shall be paid 
at once.^ 

Newborough (Staffi.), cap. S. — Et insuper concessi eisdem quod 
nee ego nee heredum meorum aliquis sive successorum meorum nnllam 
capcionem contra voluntatem suam in nundinis sive in foro de eisdem 
faciemus, nisi plene pacaverimus infra xv. dies snbsequentes. 

And further I have granted to them that neither I nor any of 
my heirs or successors will take from them any caption against ttieir 
will in fair or in market, unless we pay fully within the fifteen days 
following. 



FRANCHISE BY YEAR AND DAY.« 

1100-35. Hewcaitle-on-Tyne, cap. 11. — Si rusticus in burgo veniat manere, et 

ibi per annum unum et diem sicut burgensis maneat in burgo, ex toto 



^ The constable's claims were long a 
source of grievance at Bristol. £. J. 
Watson, Pieaa of the Craivn, 1221, 

'^ A few examples only arc given. 
Cf. the clause in the * Willeluii Articali 



LondoniisBetractati,* c. 16 (Liebennamii 
p. 491) and the conclusion of Glanvill, 
V. 5. Cf. Bot, Pari ii. 819 (1878) for 
the lords' complaint of the London 
custom. Noorthouok, London, p. 91. 
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remaneat, nisi prius ab ipso vel domino suo prelocutum sit ad terminum 
remanere.^ 

If a coantryman comes to dwell in the borough, and stays there 
for a year and a day as a burgess, he may remain altogether, unless 
first it be arranged by him or his lord that he is to stay only for a 
term. 

Nottingham. — Et si aliquis, undecumque sit, in burgo de Notingham 1165-65. 
manserit anno uno et die uno, tempore pacis, absque calumpnia, nuUus 
postea nisi rex in earn jus habebit. 

And if any one, whencesoever he be, shall dwell in the borough of 
Nottingham for a year and a day, in time of peace, without challenge, 
no one afterwards shall have right in him except the king. 

London. Add. MS. XXTI. — Si legalis homo^ de foris in civitatem 1185 
venerit et per annum et diem unum absque calumpnia ibidem manserit, ^* °*'' 
calumpniatori non respondeat, sed ad libertatem civitatis, si voluerit, 
remaneat. 

If a lawful man from outside comes into the city and dwells there 
without challenge for a year and a day, he shall not answer to a 
claimant, but remain if he chooses in the liberty of the city. 

Waterfordy cap. 7. — De neifs e bonderie. D'autre part si un baron isoo 
on un chevaler ou autre gentishomme eit neifs, sicome maniere de 
betagh, e aventnre aveigne q'il sont nees de sur la terre le avant dist 
baron ou chevaler ou autre frankhomme, e il ne puet pas estre demene 
a droiture, si com son pere estoit avant lui, e il se mette en fuite e 
viegne a la chit6 de Waterfford, et fache pour 9oi q'il puet estre dedenz 
la citee par counge del Meir e la comunalte si come bonde, e il soit en 
sa bonderie un an e un jour, sanz cleim ou calange de son seignour, qi 
q'il soit, son seignour ne poura jamais avoir cleim. E si meisme 
chelui bonde se voelt plus avant mettre q*en bonderie come en fran- 
chise, donqe puist il parler d'estre en la fraunchise come ^ chitein ou 
bonde. 



^ The Scottish boroughs have (L, Q.B, 
cap. 15), ' Si homo alicujus baronis vol 
militis, vel cujuscunque servus venerit 
in burgo et manserit in burgagio sno per 
unum annum et diem unum sine calum- 
pnia domini sui vel ejus bcJlivi, semper 
erit Hber sicut burgensis et libertate 
burgi gaudebit.* 

'' The Lincohi charter of 1157, Hist. 
M88, Coinm. 14th Bep. App. pt. viii. p. 2, 
runs, * quod si aliquis manserit in civitate 



mea Lincol. per annum et imum diem 
sine calumpnia alicujus ealumpniatoris 
et dederit consuetudines civitatis et cives 
poterint monstrare per leges et consue- 
tudines civitatis quod calumpniator 
eztitit in regione Anglie et non calum- 
pniatus est eum, eztunc inantea rema- 
neat in paoe in civitate mea Lincol. sicut 
civis meus sine . . . recto.* 

^ En la fraunchise come omitted in 
the Dublin version. 
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Villeins ami bondage. Further, if a baron or a knight or other 
i:entleman has villeins, after the fashion of the betagh,^ and it happens 
that they are born on the land of the said baron or knight or other 
freeman, and be [the child so born] may not be held to right as his 
father was before him, and he takes to flight and comes to the city 
of Waterford luid does what is needful to enable him to be within the 
city, by leave of the Mayor and commonalty, as a bondsman, and is 
in bondage a year and a day without claim or challenge of his lord, 
whoever he may l>e, his lord shall never be able to have claim. And 
if the said bondsman >\'ishes to advance himself beyond bondage, 
that is to say to be] in franchise, then he can consider whether he 
will be in the franchise as a citizen or [remain] a bondsman.' 



RIGHT TO ALIENATE AND DEVISE LAND.* 

1086. Hereford.* - Si quis eorum voluisset reeedere de civitate, poterat 

oonoossu pni^iK^siti domum suam vendere alteri homini, Bervicinm 
ilolntiun iiule fucore volenti, et habebat praepositus tertium denarium 
hujus vonilioionis. Quod si quis paupertate sua non potuisset ser- 
vioiuni t'acoro, rolinijuebat sine precio domum suam praeposito, qui 
providobtit ni' donius vacua remaneret et ne rex careret servicio. 

If any of them wished to quit the city, by leave of the reeve he 
could soil his house to another man who would be willing to do the 
sorvico duo from it, and the reeve had the third penny of this sale. And 
if owing to iHivorty the burgess could not do his service, he might 
i^ivo up his houso to the reeve without payment, and the reeve 
ai ningiHl that the house should not remain empty and that the king 
should not lack sorvico. 

Kiei;. Torksey.' Quod si aliquis burgensium alibi vellet abire et domum 

qua' I'sst^t in oadoni villa vendere sine scientia et licencia prepositi, si 
vi Hot poNSot facore. 

That if any of the burgesses should wish to go elsewhere and to 
soil tho houso which was his in this town, he can do this without the 
knowliKlgo or leave of the reeve if he chooses. 



1 
• pi'i 



Irish villoin. de\'ise ore given above imder *Fhie8 on 

'Vhv WattTford apprentice 'in alienation,' p. 82, and below under 

boniU lio ' and his rolations to his master * Devise in mortmain,' p. 201. 

are (h'scrihea in Vol. I. pp. 228 9. * D.B. i. f. 179 a (1). 

' Other ehiuses in charters which ' D.B. i. f. 337 a (1). 

mention the liberty of alienation or 
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Wearmouth, cap. 12.' — Cuilibet burgensi liceat vendere terrain suam 1164-95. 
et ire quo voluerit, nisi terra sua in calumpnia fuerit. 

It is lawful to every burgess to sell his land and go whither he 
will, unless an action concerning his land has been begun. 

Cap. 20.^— Burgensi licet dare vel vendere cui voluerit terram suam ii64-95. 
sine licencia et sine concessu beredis sui quam ipse de proprio catallo 
suo emerit. 

It is lawful to the burgess to give or sell his land to whom he will 
without licence, and without the consent of his heir if he bought the 
land out of his own chattels. 

Cardiff, cap. 2. — Et quilibet burgensis potest pro voluntate sua Before 
burgagium suum quod est de purchatio suo cuicunque voluerit dare, ^^®^* 
invadiare, vendere, vel quocunque alio modo alienare salvo tamen 
servicio domini comitis. 

And every burgess can give, gage, or sell to any one at his will, his 
burgage which is of his own purchase, and he may alienate it in any 
other way, saving the service of the lord earl. 

ft 

Tewkesbury, cap. 4. — Et concessimus eisdem burgensibus [et] Before 
cuilibet eorum quod ipsi burgagium vel burgagia sua predicta que de 
adquisito in eodem burgo habuerat vel habuerant vendere, invadiare, 
mutare cum aliis burgensibus possent vel posset ' pro voluntate sua 
sine redempcione aliqua facienda. 

And we have granted to these burgesses and to each of them that 
they may sell, gage, or barter to other burgesses, their burgages which 
they had of purchase in the borough, at their pleasure, without 
paying any fine. 

Cap. 7. — Et [concessimus] eisdem burgensibus quod ipsi testamenta Before 
sua facere catallaque eorum et burgagia que de adquisito haberent ^^^' 
licite in testamentis suis legare pro voluntate sua possent.^ 

And we have granted to the said burgesses that they may make 
wills and bequeath their chattels and the burgages which they have 
by purchase freely in their wills, at their pleasure. 

^ So also Newcastle-on-Tyne. * Bideford, cap. 5 (twelfth century), 

' So also Sunderland. E,H,R, xv. 810, cap. 5, aUows aliena- 

' The grammar of the confirmation tion of the burgage, saving to the lord 

roll is very faulty. The confirmation his rent. Midhurst has a twelfth oen- 

reports the customs as a rule in the past tury charter aUowing sale or bequest of 

tense. Possibly the meaning * as other a biurgage without licence on payment 

burgesses can * lies concealed. of 1«. to the lord. 
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Northampton I. cap. 9J he terra adquinita, Quicunqiie habent 

hrreditatcni 8uam ct aliani torniin - eniptain vel adqutsitain licet ei 

AwTv per intjuisic'ionein ' ubicuiKiue voliierit. eciam heredi* huo contra- 

dii'ciUe. 

Of purrhasnl land. Anyone having land by inheritanoe and 
other land bou^'ht or acquired, may give it [the purchased land^ by 
inquf'St wherever ho chooses, even though hiM heir will not content. 

Cap. 12.^ - Ih' filialmn maritandim, Qiucumqiie habet pliin-s terras 
dt' hereditate et de ad(|uihici<)iit' et hain't unaui filiaui %'el duaa vel 
pluren. Une licet ci dare unain terrain Huam cuiu una fiUa sua in 
niaritugiuni. ' it doniinuH feodi noii pott*8t illud contradicere 8al%'0 aer- 
vicio 8U(s 11(0 tiliuB vel i»aroiiH contrailicere |M>ti'8t. 

When a man hua lands hy inheritanei' and by purchase, and has 
one daughter, or two, or more, he may give a piece of his land wiih 
one of hin daughters in frank' marriage, and the lord of the fee can- 
not withsay it, provided hin service be* saved, nor can the son or the 
next of kin withHay it. 

Bradninch. Item dedi et concessi eis dare et vendere ct invaf^iarc 
biirpigia Hiiii et plae«*as '' siiaH hi voluerint sine reiuocione domorum 
cuicunniue voluerint salvo jure nieo. 

I have Kiven and granted to them that they may give and sell and 
gage thi'ir burgag«*8 and plots of land if thvy choose, without remoTal 
of thi* hoiisi's, to whom they will, }<aving my right. 

Thomastown, cap. 17.' — Item liceat eisdeni burgensibus de t^'nemeiitis 
Huis 4|Ue teneiit in biirpi^io sim* iiijusti) (nu) %'iciiioriim huorum gracie 
disponere. hiciit nihi ineliuH viderint expedire. Hive cniificia, sive ortos, 
hive vir^ulta. 

II is lawful to the said burgesM'H to dispose of their tenements 
whirh tht'V hold in burgage, without injury to their neighbours, as 
thi y 1 1 my think proper, whether buildings, gardens, or orchards. 



' K my. 11 iif th* l.iik'li^h \fr-«i«>ii. 
' I'.iik'l- ' H>Mil« . t< III iiit'iit. i>r rint«-.' 
' 'I'hi^ Wiir«l I** ih'i H'pri iM-iit4'<l wi 1 1 1. 

tl.C I-ll^'lt")! \i-l«i>>ll. The \l<il«i Ii.:i\ h.i\i- 

t-'v liii ikiiiiik' •''n«ffji, tr*fiutnHi I -if* I >u 
( aniff. tiiit I'.h MM- fi'F ll |iri\Hl* nut ^r 
l<ji\iiii-iit on •»iili' \- iiiiMipi^irti il. It 
inA\ ht II mtht-r ifti-r !•• \\u |i(iMii* utfi r 
i>l ilu l.kiiit U'l <*a1i- "F ilir iii-nr'l i*f i\w 
tr.kllofrii-IH'i -f ot l-:il U fori* lMii->ii;h 
i-!hi*.*tU X' xh' \\v\k ' lif niij;!, !*■■■::* 
' ( up. !•• "t !ht \ u^.ith \iT«. :i. 



r.ncli^h ' in fr«e uiammge.* S«« 
//./-../,. li. l.'^. 

MS. ^'/<i« ttitM. 

AU>< »t >l«Kin«. JuBttr. i^o//, 
'Mi I '1 I . I*. ;tiO. Iniiitii>K«', cap. V. aOtl 
W f \fiir>l rhiirt«*r •' AiirMr iiti*rr':,n,A~*, 
.illiiu t)i«- Aiit-nA)iilit> fif all piirrhaM^l 
iiftiiiN III -hiirt* r ll nu». Tlir i onfilrloa 
rharti r. r.ip "*. im iiti-inN Ou alintatuui 
nf t):i- I.itilo ami ^•'irk'-'»t:«-4 t;rmnt««l by 
x\\* ch irtt r. 
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Cap. 18. — Concessi eciam omnes conqaestus suos dare, vendere, vel 
invadiare salvia serviciis que inde debentur, preter quam viris religiosis, 
absque meo assensu. 

I have granted also that they may give or sell or gage, without 
my consent, all their purchases, saving the services thence due, but 
not to men of religion. 

Dnnwich, cap. 5. — Goncessimus eciam eisdem burgensibus nostris 1215. 
et eorum beredibus quod libere possint dare vel vendere purchacia et 
achata sua cui voluerint, et inde heredem ^ constituere quemcumque et 
quandocumque voluerint. 

We have granted also to our said burgesses and their heirs that 
they may freely give their lands of purchase to whom they will, and 
appoint an heir to the same, whom they will and when they will. 

Chard Charter.^ — Et ut quilibet infra easdem metas burgagium 1230. 

aliquod in presenti possidens vel imposterum possessurus liberam 

habeat commorandi et cum catallis suis recedendi necnon revertendi 

licenciam, domosque suas impignorandi et aliis quam Judeis vendendi 

plenanique habeant facultatem eas in quemcumque usum sibi 

placuerit ^ transferendi preterquam in domos religiosas vel ecclesias, 

quod non poterunt facere sine licencia nostra aut successorumnostrorum 

speciali. 

And that any one possessing any burgage now or hereafter within 
the said boundaries shall have free leave to stay or go with his 
chattels, as also to return, and to pawn his houses and to sell them, 
but not to Jews ; and they shall have full power to transfer them to 
any one's use except to the use of houses of religion or churches, 
which they cannot do without our special licence or that of our 
successors. 

Leges Qnatuor Burgorom, cap. 21. — Quilibet burgensis potest terram 1270 
suam de conquest u dare aut vendere et ire quocunque voluerit (*^'^*)« 
libere . . . 

Every burgess can give or sell his land of purchase and go freely 
whither he will. 

Leges Quatuor Burgorom, cap. 108. — De terns datis per jHjttrem suis 1270 
liheris. Si quis babuerit plures terras et plures pueros et dederit (*^"*)* 
unicuique unam terram, et forte omnes pueri sint infra etatem et 
custodiam patris, tunc forte dicet heres post decessum patris quod 

» Cf. H.E,L, ii. ia-14. * For $ibi placuerit, M8. has dis- 

^ The Wells charter of Bishop Begi- placuerit 
nald is similar, but Jews are not excepted. 
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(lonacio putriH iniUa est, <|uia piitiT huuh cepit in tola vita sua fructas 
earundem tcrriirinn. Se<l in hoc heroH non 4lfl>ot exaudiri, quia {MU-r 
ejuH (Icdit cas in le^itiina pittostaU* sua.' 

([t lawh t/ivtu fnj a father tn his rhihirrn [uniler a*jt\, — If a man 
has Howral piccvH of land and M*veral children and f^veft t*) each a 
piece of land, and if all the children are under au'o and in the falher't 
wanlship. and then fHThaps the heir after the dt-alh of hi^ father 
says that the father's ;;ift is void, heoause for his whole lifetime the 
father took the frnit*^ of thos^e land*<. nevertheless the hfir itball not 
Ik' heard in this matter,'' for his father ^mve the lands in his lieire 
p<nisiie. 

1370 Ltgen Quatuor Burgomm, cap. 101. — /V (*riiA ;m;i tilftunnlit m l^*u* 

UIk'uh. otritinliiuM. Cniisiietiid*) lnir«^'oruui est ipHKl nulliis liur^ensiri in lecto 
ep^ritiitliiiirt sue de (|na ni<>ritur alii|uaH terras, i|uah here<litarir 
lK>Hso<lit in l»ur^i>, nee alias qiias aet{ui.^iiTit in saiiitat«- sua, a vero 
herede iM)ssit alienare vel alieui dare ah lierede aut vonden , ni^i fort« 
ere alieno es>i-t t»neratu>, 4uia de nei*e*«riitate o]N>rtet ip>uin terraa 
vendere vel atienare, eiiin * ueee-.Nita.slot^rni non liaU-t.* Kt nisi hered 
tjus nee pHMM'i nee vellet euin dv onini dehit«» >\in delilM-rare. 

iff w t iiiii'iiiitnt'j ''iii'i.s • n '/ tii'itrJ't'd, Tlh- eiiritoiu uf the huru'hf 
is that no hiiri^o-^ t*aii ali«'n.it(> or urive away from the hi-ir or sril to 

anyone uixin his dcathhed^anvlaiitis which wi-re his l>v inheritance in 

• • • ■ 

the hur^h, nor any hcIhts which h«> |Mireh:i<«rd duriiii! h«-aUh, unleM 
perchance he should li«* Ininlenril with dt-ht. fiir of ntces^itv lie mav 
hiivi- to Sell or alii-natf the liinds. t'nr * nt ccS'^ity know-<i no law.* That 
!*>-. nnli"^s hi^ htir c.in und will frve him from tin- wlmlt- nf tho debt. 

ij:hi Bracton. f. 407 /». ... Nor -i in civitatihii*« » t hnr;:ift h^eiitur 

<a(Mju:>. ilninns v«'l editit-ia *\\u- hahuit ti stater dt* )>«'r<|ni^it<>. cum ^int i|ua**i 
catalla t« ^tatori^*. St cn> taiM«'n (■•*t in <|uil»u^dain locis >i ppiveniant 
e\ tl«'>c« n>u ant««« "-"n- . . . ?-icul in <*ivitatf London.* 

No pri>lji)>ii:i>M if. m t-itifs .md lMirrti:;^'li.. honsrs i>r hiiiMinL*s ar«* 
111 tliUMilit-ii wii.rli tl:f t*^t.it«<r 1j:i<1 of lii'^ p'trcha'^i-. for thi-y an- hkr 
I' • cl.iitt U «-f tl.i '.i-iitoi-. I'.ijt It i-i »>:l;i'rwi-» in Munv pljtcfS if 

tl.i \ «fiu« i\ 'it ^» • I:*. fi"iii :in .mri -:«.r. ii- fi-r iii'-r.inc** :n :he ci'v 

• • • 

lif l.ol.tl' II. 

1 ,r'. ' ■ I ■ :-.■ : i* N' ■.'. ■ ' • ' : ■ . :i •• i ■ • ■■. 

"^1 . \ .. 1 I I . r* ■. ■Jl". • r ■ »! -• I i i : I ,. ■ : .. \ 1 ■ r;.. I ...■ if.j 

•.N »...:,:"•■ I • I *.:.• I i-. I- ■ ■ .* i" II ; ■ I. ! • :• i". ■.•'.■.,■..-: ,.* l.ni.l 

;» .N .ij •!■ ' ; -.1 ;• . i. n ■ I • - J : ; . - i i.-. !■ .■ ■ ■ i. . I'l-.ii :■■ rrli 

iir i il . ■ . 'i. r :.'•'. ~ \ I' •■. \ , ■ i". I « . -. I :■ \r.\t :;.i!i. 

I..-:. /'.• / / _*• 
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Bracton, f. 272.^ — Bevera terminatum est qaod potest legari at 1250 
catallum tarn hereditas quam perquisitum per barones London* et ^*^°*'* 
burgenses Oxen. 

Indeed it is determined that inherited land can be bequeathed 
like a chattel as well as purchased land, by the barons of London and 
the burgesses of Oxford. 

Nottingham.^ — Gonsuetudo burgi Notingham' talis est quod si homo 1272. 
vel femina habuerit terram vel tenementum, potest illud vel illam 
in lecto suo mortali legare, dare, vel vendere coicunque voluerit.^ 

The custom of the borough of Nottingham is such that if a man 
or woman have land or tenement he may bequeath, give, or sell it to 
whom he will, even upon his deathbed. 

Waterford, cap. 83. — De Jevis. D'autre part chascun chiteyn ix)et isoo 
deviser tere e rente a ses * heirs e a ses * amis en son moriant dedens ° '' 
le[8] merches e les boundes de la chite, horspris as maisons de religions, 
e as tieles giens qe ne poent aider ne socourer la chite si mester soit.*^ 

Of devise. — Furthermore every citizen can devise land and rent to 
his heirs and his kinsmen on his deathbed, within the marks and 
bounds of the city, except to houses of religion and to such people as 
cannot aid or succour the city if there be need. 

Cap. 85. — Dc heritable vendre, D'autre part si un chiteyn soit 1300 
corouclie ove sun fiz, pur quoi il voelt esloigner ou vendre Teritage ^* " '* 



' Sec H.K.L. ii. 328, on the question 
of interpolation. 

- .466. riac. p. 180. 

-' CL likewise Abb. Plac. p. 179 for 
a similar rule at Northampton, and Ips- 
wich ciistumal, cap. 16, allowing death- 
bed beciuest of lands of purchase by nun- 
cupative will. The custumals of Bristol 
I. cap. 6 {r. 1240), of Fordwich, cap. 6, 
Tcttenliall Regis, cap. 7, and the 
Shrewsbury Court Roll 790, allow the 
devisability of the lands of purchase. In 
Archinfit'ld, 20 Ed. I., the same rule held 
(S. Taylor, Gavelkind^p. 110). Robinson, 
Gavclkiml, p. 286, shows that in 
00 Hen. III. the men of Canterbury and 
of Minster in Thanet claimed to devise 
their messuages like goods and chattels, 
and so too Seasalter and Monksborough 
in 4 Ric. II., cf. H.E.L. i. 167. 

Bro. .46r. Devise 20 shows that if a 
place failed to prove its claim to be a 
borough, its custom of devise of land was 
lost. Devise of the inherited land is 
expressly forbidden at Shrewsbury, 
y.B. 20-2 Kd. 1. p. 264, luid at Bristol, 



Cal Geneal, p. 318 (9 Ed. I.). 

In Widdrmgton's Analecta Ebor, ed. 
C. Caine, p. 69, a case of 29 Ed. III. is 
cited in favour of the devisability^ of 
lands by custom and another case, Tr. 
80 Ed. III., in which the counsel for de- 
fence urged that by the custom of the city 
freehold tenements could not be devised 
by a nuncupative will. The decision of 
the court is not known. In Let Urs from 
NortJiem Registers, pp. 71-2 (I owe the 
reference to U,E.L, ii. 828, note 4), in 
certain * Articuli Cleri,' r. 1284, there is 
a statement of tlie great variety of prac- 
tice in this matter, and the uncertainty 
of the church probate, for a house that 
one day might be devisable, on the 
morrow may not be, according as it is 
of purchase or of inheritance. See 
below, p. 194, on probate. 

* MS. ces, 

•' But see below, p. 100, cap. 88, on 
the rule which allowed no devise bv 
parents who were ignorant of the fate 
of an absent child, a rule to prevent 
gifts to religious houses. 



iMil. 
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Tcii flint, Ten fun t vendra [avaunt] avaunt qe la cose soil liarf^i^*-, e 
dofcndra di* pur le roi e lo maeir qe nul honune ne acate aon heriUu^-. 
E Hi mil le faclii*, il |HTdni son cat<5l e l*cnfant recovcra win heritaise. 



(tf srllimj tht' in A<*ri/<irk*4*.—Furthemiore if a citizen be cnrai;«d 
a^niinnt his son, bo thai he wishes to eloif^i or tell the inberiiuiee 
awav from the child, the child shall come forward before the maUer 
hiis been finally settled and forbid on behalf of the kinic and the 
niiiyor that any one buy liis inheritance. And if any one then iloee so, 
he will losi' his money and the child will recover his inheriunce. 

1800 Cap. 108. — Ft[ih'ment. H'liutre iwtrt si un homme feffe son enfant 

(About). x\%^i dodeynz uf;e. Itj feffement ne vant riens ho ii * soit df herita^^f. 

K si il soit dc |M>rchuz, le feflfeint'nt est Um. E hi isnint soil «|*il iMiit 

de herita^u e Hoit enipledt*, il resi>ondni an priiuer hrvf. E se il suit 

de iKirchuH, il ne reH|)ondra iK)int dt-denz a^e. 

Furthennoru if a man enfi-offs his child under age, the feoffment 
is void if it is a feoffment of inheriU'«l land. Hut if it is of parchase«i 
land it is good. And if so lie that the land is of inheritance and he 
is impleaded, he shall answer to the first writ. And if it be of pur- 
chasis h4* ni*ed not answer while he is undi*r a|(e. 

iL^iri London and NorthamptOD.' — Mis qe \v rey ancune foiz se entrenn-t 

I9l«»- |. conust en ohom^ devimte qe ne est niie purenient chatel moehle. come 

des teni-ineiits pnrchiu*«'«s en ville de franchise come en Lundres e en 
Norhampton, <p) Tern |M)et devisor auxi come chatel, pur ceo i|«r 
hurgeis luan-hans enpluient f^eiieralment la meyte on plus tie lur chatels 
en lur herherj^af^e, dunt lur purclias purunt il de%'iser e ne mie lur 
heriUi^e. 

Hut sometimes the king inti*rf«'res an«I takes cognisance of a thing 
devi-MHl which is in no S4'nsv strictly a movable chattid, as for instance 
\\\ franc'histHl towns lik«* London and Northampton, of purchased laniit 
which II miin can d<*vi*<(> like a chattel, and tliis because bur g e es 
merchants k^fncriilly employ the half or m(»re of their chattels in iheir 
housing, whercfort* ihcy may devise their purchased Und, but not 
tiM'ir inhcritcil land. 



Manchester, cap. 15. Item quililM-t lN)te^t M-inlere de hereditate 
sun y^'wv nnijui^ >\\v minus sive totuni |H*r coiiMiisum heredis sui. Et 
si forsitiiM liere*^ noluerit, tanien ^i m-ces^ita** inciderit, licehit ei ven- 
dere de lifn'<lit:ite <«im. de -pnu'iiiiiine etnte liens fuerit. 

M'^ •' •■ :'. )-ut till* hnbliii xiTMiin l>rit:"n MS. l'iii\. Lib. IM. vii. 

oiiiit* thr rir. fV f- loj.rf. N :• hoU'H i-vlitiKii, 1. 174. DOle. 
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Any one may sell all, or much, or little of his land of inheritance 
with his heir's consent. And if perchance the heir should refuse 
consent, nevertheless, if the burgess is in need, it shall be lawful to 
him to sell his land of inheritance, whatever the age of the heir 
may be. 

Cap. 2L — Item si necessitas inciderit quod aliquis vendat burga- 
gium suum, ipse )X)test de vicino sue aliad burgagium recipere, et 
quilibet borgensis potest tradere burgagium saam vicinis suis per 
visum comburgensium. 

If need should arise that any one should sell his burgage, he may 
take another burgage from his neighbour, and any burgess can hand 
on his burgage to his neighbours by view of the comburgesses. 

Oodmanchester, cap. 17 (1). — Item dicunt quod nullus liber homo 1824, 
vendat nee alienet tenementa, terras, prata et layes nee gronagia seu 
curtilagia aliquibus sacerdotibus nee viris religiosis nee alicui forinseco 
sub pena perdicionis libertatis sue et bonorum hoc modo alienator um. 

They say that no freeman may sell or alienate tenements, lands, 
meadows, lays of meadow or marsh-lands or curtilages, to any priests 
or religious men or to any foreigner under pain of loss of his freedom 
and of the goods thus alienated. 

Cap. 17 (2). — Item dicunt quod non licet alicui infra libertatem 1824. 
commoranti aliquo modo vendere, dimittere, vel alienare aliquod tene- 
mentum alicui forinseco sub pena preordinata, videlicet pro una acra 
xiii. s. iiii. d., pro dimidia acra vi. 8. viii. d., pro una roda ill. s. iiii. d.^ 

They say that it is not lawful to any one dwelling within the 
liberty to sell, demise, or alienate in any way any tenement to any 
foreigner under a penalty, which is fixed at 18s. 'kd. for one acre, 
65. 8^. for a half-acre, and 8s. 4^. for a rood. 

Bury, cap. 12. — E ensement nous voloms e grauntoms, qe nuls 1327. 
bomme ne puisse deviser fors qe la meyte de son heritage e Tautre 
meyte demurra a seys dreyts heyrs. 

And further we will and grant ' that no man may devise more than 
the half of his inheritance, and the other half shall remain to his 
right heirs. 

Cap. 13. — Ensement nous voloms e grauntoms qe chescun puisse 1327. 
fere son testament enterement de ses tenementz q'il avera de soun 

^ This rule, and not the preceding, the object of the nile was to prevent 

was recorded in the custumal of 1465. the abbey from secarine a bequest of 

'^ This was a charter won (temporarily more thain half the inherited land of any 

only) from the abbot and convent, and piously-minded burgess. 

VOL. II. H 
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pureluitx fii la dytt* vilhs e qe nous ne nuls dc nos miniiitres ne 
preiKnoiift riciis pur prove de toHtaincntz ne piir proclamacioun dc 
tfstcincnt. no piir uqiiitHunce fayre m* piir I'aniinistracioun graanter/ 

FurthtT we- will and grant that anyone may inakehii will of tb« 
entirety of the teiiementH which he has by bii purchftM in the Mid 
town, and that neither wv nor any of oar miniflicrfl shall take any- 
thing for the prol«at« of willH or for the proclamation of the viU, 
or for ^'iving acquittance (to the executors), or for granting letter* of 
adniiniritnition. 

180(*>-11. Horwich. cap. 18. — £t Hciendum est (|U(k1 tonemeiitum dettoendena 

hen-ditarie alicui in civitate vel quod revorti debeat jure hereditAiio 
n<tn iN)t('Kt levari, ct Hi de facto lo>;<'tur in testamento hujuhmodi, vel 
relinquatur alicui. non halM*bit locum in pnjudioium veri lieritii** illioa 
teHtatoris. Set nicliilloniinus si talis hureditas jkt verum heredem 
vendatur vol donctur alicui, ilht adquisitor libere i^torit illud iene- 
nicntuni sihi adquinitum, Kicut cetera adquiHita sua in eadem ciritate 
vel ejuH suhurhio, in suo testamento legare vel aisflignare, si relit. 

And U* it known that a tenement descending by hereditary right or 
which ought to rfvort hy here<1itary right to any one in the city 
cannnt U* he<im'Uthe<l, and if it should be bequeathed in a will or be 
left to any onr. the hequc'st will not hold t4) the prejudice of the tnie 
hi'ir of the tt-ritator. Albc'it that if such inheritance be given or sold 
hy the true hi'ir to any ono« he who acquires it may freely bequeath 
or iiRsign it in hip will if he ch<x)ses, like his oilier lands of purchase 
within the *<aid city or its suburb. 

? \M*<, Bhuddlan, cap. 4. Iid«-ni clamant quod pf>H8unt legare burgapA* 

terras et ten«menta sua et redditus it alia Hervicia. 

Thiy claim that thiv can l»equeath their burgages, lands, teoe- 
nu'nt*<. and rmtH, and other S4'rvicfH. 

134H. Cap. 5. lidtin clamant iju<m1 hnare |K>Hsunt burgagia Kua qui* 

iiiisrunqui vnlutrint, et ra eisdiiu invadiare etc. contra tenorem 
cartarum thaiiini h-^mh eis de hurgaKiin pre<lictis factarum, in quibui 
continentur si. quoil iid«ni burpnscs in e<Mleni burgo in burgagiis pre- 
liictiri ii4l ( tT<>rri:imt ittuni villi- tt ca^tri domini reikis in burgu predicto 
(-i>r]Hiral*- [j»'«' fmirent ri>idinriam etc. 

Tlit-v chiiin th;it th«'y ran 1ft their burgages to whom they will, 
ai.'l ciiL'*- th*ni AC. rniiir.iry to tlit- tenur of the charters of the lord 
kiiiL' ii.iidi' fnr thi-m ctwictTianf,' :hf ufi>n'<«aiil burgages, in which it is 

- s* « l>il>>\i. p. r.f7.(.i:i |'ru'r>.it. i>f wilU in b\jroii^h». 
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stated that the said burgesses in the said borough shall actually 
reside in the said burgages for the strengthening of the town and 
castle of the lord king in the said borough. 

Scarborough, cap. 2. — Ipsi clamant vendere, dare, et legare terras 1848. 
suas in lecto mortali tarn illas quas habent de perquisita quam illas 
quas habent de heredidate. 

They claim to sell, give, and bequeath their lands on their death- 
beds, both those which they have by purchase and those which they 
have by inheritance. 

London.^ — Et toutz lez terreset tenements, rents et servieez, deinz 1419. 
la dite citee et les suburbez d'icelle, si bien en revercioun come en 
demesne, sount devisablez par asage de la dite citee, issint qe hommes 
et femmes '^ [pount deviser] a qi q'ils vodront, et de quel estate q'ilz 
voudront. Et poent auxi devisere novel rent a prendre de mesmez 
loure tenements en manere come meulx lour semblera, par loure 
testaments et par loure darrein voluntie. . . . 

Item celuy qe tient tenementz joyntements [«iV] ovesque autres 
poet deviser ceo qe a luy aflfiert saunz auter severaunce faire ; mais 
enfaunts deinz age ne poent my faire devys.' 

And all the lands and tenements, rents and services in the said 
city and suburbs of the same, whether held in reversion or in 
demesne, are devisable by the custom of the said city, so that men 
and women can devise to whom they will, and for whatever estate 
they will. And they may also devise new rent to be taken from 
their said tenements in the manner that may seem to them best, by 
their testaments and by their last wills.^ 

He who holds tenements jointly with others can devise the part 
that belongs to- him without making further severance. But 
children under age cannot make a devise. 

London.'^ — Custome de London fuit certifi^ que chescun seisi del 
terre en London ci bien forenor come freman poient deviser lour tene- 
ments en London per son volunt^, car est custome que ale ove la terre.^ 

The custom of London was certified that every one seised of land 
in London, whether a foreigner or a freeman, can devise his tene- 
ments in London by his will, for this is a custom which goes with 
the land. 

^ Ricart's Kalendar, p. 97. The coin allows such devise if the next of kin 

same rule is rendered somewhat more consent; see below, p. 111. 
shortly in Lincoln custumal, cap. 84. * Cf. H,EJj, ii. 886. 

^ But not married women ; see below, * Br. Abr, Devise, 51, citing Y. B. 

p. 109. 11 H. VIL 21. 

• So too York, Analecta, p. 70. Lin- * Printed le te terr, 

H 2 
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1486. Hereford, cap. 49. In priiniri diciimis ((iioil oiiiiies civ(*8 civitati» 

et huliurlMi dare possiint, U'^'arc vi asni^uire t€*iieineiita sua lilierr et 
iiuieta tain in Hanitate quani in ep;ritu(line qimndu Gt cuicunqui- eU 
placuiTit, hivi* ilia tencinfnta Hint de coruiu hereditate vvl t^rum 
{Hniuihicionc,' sine calumiuiia donunnruiu suoruiu [nive aliorum 
<|nornnK-uniint'5.' 

First wo SUV that all citizens of the city and ouburb can gire. 
UM|iU'ath, and assi^Mi thoir tenements fnH*ly and quietly in health 
and in sickness when and to whomsoi^ver they ehooae, whether tboar 
tenements are of their inheritance or of their purchase, wiihoal claim 
of liieir lords or of anv other whomsoever. 

I'mUtifil. Porchester, cap. 2. That every tenant witliin the Iurd>hip af«irtr- 

said may ^^ivr and ali<natc l>y his deed and b(H]neuth by his la«t will 
or snrrendrr into the hands of the lord to the hands of some one 
tiinint of the same manor in the presence of one other ti^nant of th«s 
aforesaid manor all hi> lands and tenements nr {mrcell thereof vihich 
ho holdcth tlure as well of the hi^^li tenure as of the liau»e, to the UMf 
and iM'lKHifc of whom he will, so that all burh alienationH letcM Le ' 
presented within the space of one whole year then next following . . . 
at tin- «i>urt llnre ifte». 

rndmiil. Cap. 11. 'rii>)t e\try ti iiant of the lordship aforesaid which holdeth 

a wli<il«' land cu-^toniary may alitnate. l»e|U<'ath. or surrender 3 acres 
of hin whnjr land and no mor«*. Nevertheless tlie residue of the said 
whole land ^hall he ehar^t d with hery«*t thereafter as it waa Ufore, 
notwithstanding: the alienation, l>e«|Ueathment. or surrender uf the 
aforesaid :t aere.*^, and also the aforesaid whole land shall be under 
l."* acres.* 

Alienation of inherited land forbidden when the ozistoneo 

of an heir ia doubtful. 

**^* Waterford. cap. 88. — />' UrrittKh *irmnu*ifr. I)'autre iMirt si un 

eliiteyn e .^a friinm- n*aii>iit fors un enfant (]i est lour heir, [et 



avi«-^n« •{Hi- me\mrr< eel I nfauiit pa^se en estrange terre. inaint qe le 
p«re « t la ni' rt ih- se\<-nt ou \\ nfant e^t , e cas avie*:ne i|*il mor^'Dt, 
I i-n loiii nioiiant iloiiiniiT (In I |-erita;^'i a ni«-«i*n dt- religion (»u a un 

I', i;*!*^ /.I ..'/•■ f f'-frf..i; ■■ I*. |i Iii;i'lt •■iiti.» nI.M-Jl!lul: nr de*!** t»f IWO 

1 !!.• II' •^nl nj'it i\:ir:<t<>l kmU .i. r« - •■ .1 -f .» ' K.tlf Ui:i| ' uf «evi n Acrv« 

\" \h* !i»T. J- ■! p .Ii • i-t . I'll i • •jilt -t «:• !■! It *-.. 

Hi' ri!i » «■ \^ i' ; : I'i'i i« :i >. t ;ij«i\i', |> '.i.*!, fiif ihr Water- 

\ 'i. .| ?• .rii M..I.!.- n.« I \ . r : ■) ■ ul< ^ I'T. .il:t I ittKiii n( ilihrntiificv. 
M*^ ' \ i I- i fi. !:. ti.i- I»i.hl;i. \tr«ii»M. 

•All. : ij'Ti 1 J. tin *i\\\\» 1 J i '." 



EIGHT TO ALIENATE AND DEVISE LAND 101 

autre com per devys, le doun ne le devys ne vaut riens dementres qe 
Teir est absent, mes le meir e les baillifs deivent tantost come les cors 
sont hors a la porte, mettre aynz lour serjant de la vile e prendront 
la rente en mayn de la vile, issintqe nul maison de religioun ne entre, 
ne nul autre homme ne femme. E si cas avient qe meisme chelui 
heir soit mort, le * Meir e les baillifs deyent prendre enqueste, se il ad 
nul heir apres son desces. E si Tenqueste die qe un tiel est droit 
[heir],^ on le mettera en seisine tantost, e il durra au Meir e al comu- 
nalte xx. s. pour che q'il ount garde soun droit. E si Tenqueste dist 
q'il ne seivent nul heir quant a donques, e le Meir e les baillifs met- 
tent coustages pur sustenir la cose, e aventure avient apres qe Teir 
viegne de estrange paiis e voet chalanger Teritage, il doit porter ove 
lui une lettre a8seal6 de xii. les [plus] ^ leals hommes de la vile oii il 
Boleit maingdre, pur porter testmoinauntz de quele nacioun il est, 
donque doyvent le Meir e baillifs prendre enqueste se il est plus 
procheyn heir. E si Tenqueste die q'il est heir droiturel, on lui 
mettre en seysine tantost, sauvez les coustages qe le Meir e baillifs 
ount mis, par agarde de bones gentz. 

0/ demanding the inheritance. — Further, if a citizen and bis wife 
have only one child, who is their heir, and it chance that this same 
child goes into a foreign land so that the father and the mother know 
not where the child is, and it chance that they die, and in djing give 
this inheritance to a house of religion or to another as by devise, the 
gift or the devise is worth nothing while the heir is absent. But the 
major and the bailiffs ought, as soon as the corpses are out of the door,^ 
to put in their serjeant of the town, and take the rent into the town's 
hand, so that no house of rehgion enters nor any man or woman. ^ 

And if it chance that the said heir be dead, the mayor and bailiffs 
can take inquest whether there is any heir after his death. And if 
the inquest says that such an one is right heir, he should be put in 
seisin at once, and he shall give the mayor and the commonalty 
20s, because they have guarded his right. 

And if the inquest says that they know no heir for it so far, and 
the mayor and bailiffs incur costs for maintaining the fee and it 
chance that the heir does come back from a foreign land, and 
wishes to claim the inheritance, he ought to bring with him a 
letter sealed by twelve of the most lawful men of the town where he 
was wont to dwell, to bear witness of what nation he is ^ ; then the 

* MS. les, p. 61, and on vacant seisin, H.E,L, 
^ Added horn Dublin. il. 60. At Winchester the bailifEB took 
^ Cf. liracton f. 51 b., f. 262. a * simplex seisina * (without esplees) to 

* On the borough wardship of vacant ascertain the succession. See Vol. I. 
succession, see p. 140, and Caillemcr, p. 288, 275. 

Confisc, et Admin, des Succestionst ' Perhaps better * what his birth is.* 
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niaynr and liailifl*-^ ou^^ht to take iii<|ue9t whether he ii the next 
hc-ir. 

And if tht- in'ini'St says that he is the ri^ht l:eir he on^'ht to he 
put at onci' in seisin, saving' the costs which the luajor and the 
hitilitl'M havt> incnrri'tl. hy view of K<>^ people. 



JirsiJANI) AND WIFE. 

Alienation of Land. 

1190 Northampton I. cap. 5'- Si iili«|uirt ai'ccpt-rit ii\oreni cum nmritapo 

^^ " '* ^iin. Hinnil |>rn |Miii|H'rtat<' sua vomUri* iHiul i»>ssunt, et ratam istr) 
ih-bct t'Hso [Mr l('^< in villc, quiiniio pi'(» pau|)ertate illuil vendunt ; st-t 
illiid lioii pn^^niit <|uaiuiliu aliaui terram hahuorint vt'miendain. Et si 
(hfnnrto viro suo aliuni accrpcrit. cum hahuerit de priori viroIibero», 
ii<»n pos.snnt illud niariUif^iuin vendere luc in feodum dare nee 
iiivadiiirc «|Ui>d .stahilr p<rmani*at. 

If a man iimrrics a wife with land for her niarria^^e portiMO,* bj 
ri-iis4iti of ilicir po\«i-t> ^ they rjin M'II thiit niarriap* {x>rtion. and il 
will Imlil i^'Dod hy ihi- law of ihi- town if they >ell it hy n-asoo of 
1M)\( rty. lut they can not -^idl it as long as they have any other land 
which thivcuii M-11. .\iid if, on the dt^ath of her hu<«hand. the woman 
>hoMld iiiarn af^uin. having hail children hy the first husband, abe 
and lu r Bcci>n<l hiishand cannot sell that marriage |K)rlion (aforesaid), 
or ^'ivc il in fci- or i:vL*:v il in any valid way. 

mm Cap. 4. <juiciiin<|nc piopti-r panpertaU-in et inopiam t^rrram 

ubuut). j,nHni v«Muli<h'ril it pt r ci»!iscii«»uiii iixuri^ Kiie et lihfrorum eju«, 
super •luaiii <'id( HI iix^ri d<>t(-ni p* cunii* ni>ininate * <hderit uhi earn 
(iiHpMii-.iivirit. r:ita it ^tahilis d« ii« t cssi* vciidicin ilhi ni il|a tenuerit 
>i p:ic:it:iin in rwrii «t ilia n<in p<>tcrit ali<piid indi* recui^erare 
piiHi i>)'iMnii viri *-mi. Kt ^i iilii)Ma mulii-r pr«i^ pri»tervitate sua 
M'duiM! r.iii^intiri \i ti<]ii ii»ni fa- ti-. ^aiva peciinia de dote sua 
iioiiiiii.il.t, r.it.i I I it \t-iidi<-i>>. I\t -i :iii<iiia calnnipniat ilotein Htiam 
p .-t pi<<ii>-t.ini \« niii-i<M.> HI, 1 1 ill«' •{iii i»t in ^t y->iiia i><iterit mon* 
-Ir.in- p' r ti*-' if.:il' - iiMii.in, - <li curia •pii'il ra<'i<>nahiliter emerit, et 
• |U"d ill I "• t< riiit lie p:f atani df d<it« - i.i in pltiu.n placitiri, et <|Uod 

4 .'. ». . ' • I 1 . . t '.. • T I I / :-!. \i f-ii-n hA« ' for po* 

I '.. 1 : J \ I :■ ■ . •• I i • I!.. 1 • i:. ■ : \\ ,1- \\:. !■ \t r'.r ' 

ij |- . I* ;i T . I. I ■ . r I * ' ft' ■ ■*. . f .' !ii. : i-i .-a . p l'J4. 

\\ ;*• . i.i ." < • 
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propter paupertatem illam vendiderit, per hoc se debet defendere et 
pacem habere. 

When a man has sold his land because of his poverty and need, 
and by the consent of his wife and children, that sale shall be valid, 
though he has given his wife a specified dower of money charged on 
that land when he espoused her, provided that her acknowledgment of 
the receipt of the money be made in court, and then she shall not be 
able to recover anything thereof on the death of her husband. And if 
any woman through obstinacy should refuse to consent to the making 
of the sale, the sum of money named for her dower being saved, the 
sale shall still be valid. ^ And if a widow should claim her dower after 
the aforesaid sale, and he who is in seisin should be able to show by 
the witness of three lawful men of the court that he bought it right- 
fully, and that she acknowledged her receipt of the dower in full 
court, and that the man sold his land on account of poverty, the 
man seised can defend his seisin hereby, and have peaceful posses- 
sion. 

Lichfield.^ — Et villata de Lichefeald dicit qaod consuetado ville sue 1221. 
non est talis quod aliquis possit vendere maritagiam uxoris sue. 

And the township of Lichfield says that the custom of their town 
is such that no one can sell his wife's marriage portion. 

Winchester.^ — C. que fuit uxor A. C. petit versus E. de W, unam 1228. 
shoppam . . . insuburbio Wintonieut jus et maritagiam suum. . . . B. 
venit et dicit quod non debet . . . respondere, quia predictus A. vir 
ipsius C. in magna necessitate sua vendiderunt [sic'] shoppam illam, 
unde secundum consuetudinem et libertatem civitatis Wintonie nichil 
potest clamare in shoppa ilia. 

C, the widow of A. C, claims a shop in the suburb of Winchester 
against B. de W. as her right and her marriage portion. B. comes 
and says that he ought not to ans^'er, for the aforesaid A., the husband 
of the said C. [and the said C] sold that shop in their great necessity, 
wherefore according to the custom and liberty of the city of Win- 
chester she ought to claim nothing in that shop. 

Lincoln.^ — Est enim talis consuetudo in civitate Lyncolnie quod si 1240 
vir vendiderit hereditatem suam pro necessitate sua, uxor dotem inde ^* ° '* 
habere non debet ... si autem invadiaverit vel ad terminum 
posuerit, dotem habebit. 

There is this custom in the city of Lincoln, that if a man should 
sell his inherited land in his necessity, the wife shall not have dower 



» Cf. H. E, L. ii. 409, note 4, on Con- 
tinental cases of this custom. 

' Bracton, Note Book, No. 1981. 



' Ibid. No. 294. 

^ Bracton, f. 809. Cf. below, p. 128. 
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thereof, but if he should gAge it or let it for a term of jttkT% she shall 
have dower. 

1S04. Bury St. Edmond't.' [Biir^enBos Btatuerunt] Himiliter quod uxor 

do teiHincntiB ({iic Hunt jus suum et hereditaa sua per vimm auum 
alit'iuiti.s, post inorti'iu viri Hui excludatur iK*tendo eadem ienemenu 
BiU recupcrando iinpcq)etuum. 

The burgesses ordered' that a wife be ahot out frou claiminif 
after the death of her husband any tenements in which she bad 
right and inheritance which were alienated by her boabaiid, and be 
excluded for ever from recovering such tenements.' 

1827. Bury. cap. U.— E ensenieut nous voloms e grantoms qe li baroan 

puiHHc vendre le dreit hh feniinc, de quel estat q*ele seit seiaie, isaint 

(|*t*k' HiTHi Kauz recovery r apn-R la mort son baroun de meiamee lee 

tenemeiitz ou de dowaire avoyr des tenementz qe soen baroan arera 

rendu. 

And further Wf will and grant that the husband can sell the 

ri^'ht of hin wife, of whatever estate she may be seised, so thai she 

shall lie without recovery of the said tenements after the death of har 

hushaiul, and without dower of the tenements which her husband 

has sold.* 

1824. Oodmanchester, cap. 32. — Iti-ni si ali(|uis homo cam uxore sua 

adtiuisierit terras vcl teneiuenta, dietus homo {wtest predicta lerraa 
et tenenieiitu vcndere et alienare * sine licencia uxoris sue el eontrm 
voluntatt-ni sunm infra vitain suani ; et si {lost mortem sui uxor sua 
veniat ad curiam de (luniei'estre ad calumpniandam dotem soam de 
terris et teneinentin que nmritus huuh vendidit. {ler consaetodinem 
manerii de (MuneccHtrf de dictis terriH et tenementis non habebit 
dotem 8uam. 

If a man and his wife should aciuirc lands or tenemenlSt the Mid 
man can sell and alienate the said lands and tenements wiihoal his 
wifc'*4 leuvi- and against her will, during his lifetime ; and if after hia 
d«atli his wif«' coniis to the court of (lodmanchester to claim her 
duwcr of the lands and ti-nenunts which her husband sold, by the 

Jii*t. MSS. I't'ftitn. Itlli l.«*|Nirt, cuiiM III valid. 
.\pp. Mil. p. I'Jti. * Thf Scotch niu- of the Qucmimm 

• Thii in th«* coii\( tit'a htiiti iiK-fit. ti(tit*'hi»tnnntti, cap. 16. was the oppO- 

Sif kI^o tl.f I'lirv niliMiiH.M*. |.. Cii Mtt . The hunbAxid could not ahcoaie 

irjl fV"*'. wh.rli ikllfUiil till- hu-l-ainl tlu* uifi '« inhiritAiire. and if be did aog 

tit nlii i:rttr i.inilt nf hi^ i>uii ii.f.i rit i<n hiit iKnth nhi or her heir eooid re- 

iiii('i> or purrhiiM* \i:th<M:t tin uifi'* rnii cuVfr. 

»«::'.. .\ih1 U .lu.pp. ll.'i *.(. fi'F r;.! *>nM A fifttenth-Cifitury copy adds «€ 

Utn<iu')i liiif-* rii|iiirinif th* «• p.krntf /«yiir«. 
t \AiiitMi::<>n f \\iv u.fi III r.tan' licr 
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Gustom of the manor of Godmancfaester she shall not have her dower 
of the said lands and tenements. 

Nottingham.^ — Nota quod consaetudo de Notyngham est qaod vir i27d- 
de perquisitis suis et hereditate sua in tenementis que habet, si ea ^^^* 
alienet, mulier non recuperabit dotem, si pars defeudens poterit 
vereficare quod denarii provenientes ex illis tenementis venditis erant 
expense [sic] in communi, et quod ipse vir et mulier ipsa commede- 
rint diebus illis de uno parapside [si^i] ; ad respondendum coram J. 
de Metingham quod mulier que placitum movit erat per dimidium 
annum ante venditionem tenementi et per dimidium annum post in loco 
multum distante, ita quod venditioni non consensit nee comedendo 
vel bibendo in dictis tenementis particeps fuit, et hoc tendit verificare. 

Note that the custom of Nottingham is that a man can alienate 
his tenements which he has of his purchase or of his inheritance, and 
the woman will not recover dower, if the party defendant can prove 
that the money proceeding from the sale of the tenements was spent 
in common, and that the man and woman ate at that time from one 
dish.^ Answer before John of Metingham ' that the woman who 
brought the plea was for half a year before the sale of the tenement 
and for half a year after in a far-distant place, so that she did not 
consent to the sale, nor was she partaker in eating or drinking in the 
said tenements, and this she is ready to aver. 

Nottingham/ — ^W. dicit . . . quod per consuetudinem burgi . . . 1358 
quod ubi vir vendit terras sen tenementa infra burgum predictum 
existentia • . .' et illi denarii expensi sunt ad communem utilitatem 
tum viri quam mulieris, ac de communi usu ipsorum, quod ipsa 
mulier de tenementis sic venditis unde denarii inde provenientes in 
forma predicta sic expensi sunt, post mortem viri sui dotem habere 
non debeat. • . • 

W. says, that, by the custom of the borough, where the husband sells 
lands or tenements within the borough aforesaid and the money is spent 
for the common advantage of both husband and wife and for their 
common use, the wife ought not to have dower after the death of her 
husband of the tenemento so sold, whereof the money thence accru- 
ing has been so spent in form aforesaid. 

Et . . . J. et M. dicunt quod ubi dictus W. allegat generaliter quod 
denarii de terris et tenementis in burgo predicto venditis recepti, et 

' Hargrave MS. 386, f. 187 b. The » Cf. below, p. 116. Waterford, cap. 

text is cormpt. It contains apparently 77. ' The judge, 

part of a plea by some tenant in an * ReeortU, i. 169. 

action. ^ A word or more illegible. 
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in forma predicta i'X|>enHi, mulier de eiHik-m terris . • . doiari non 
dthft post luortfiii viri Kui, ({iirxl coiiHuetudo ville predicte gvnermliu-r 
talis iinii est, lUKi iillfgat ali<|Uod Bi>eciale additum, velut vendicionc-m 
causa lu^ceHHitatis. . . . 

And *I. and M. say that wherean the said \V. alle^^ genermUr 
t!iat when money is n!coivod from lands sold in the borough and 
i*xpc*nde<l in form afon^saitl, the woman oii|{)it not to be endowed from 
th(> fuiiil lands after her huBk)and's death, the custom of the ■fnmaiiil 
town in general is not so, unless he allege something special, such 
as sale on account of necessity. 

Jurat i . . . iliruiit quod consuetudo ville predicte talih non est 
prnut idem \V. superiuH alle«;avit. 

The jury siiy that the custom of the town aforesaid is not 0acb 
as the said \V. has aileu'od al>ove. 



Joint FooflYnont of Husband and Wife. 

1837. London.' — Tur oen, seigneurs, tjue nous suukh en awher- d'un ju^- 

nu-nt nndrr in cas d'un testament, (|ue un Pliclip de Wormenha 
ti>t. ({ui d<'vi^a < n >nn testament, entrc autren dt-vvs, certoyuh tt-ne* 
mint/ a un Th<'niaH mid tit/, ({U«- le dit Phelip et .Vlianorc sa femme 
joyntenu'iit purchaccn-nt a mx et a l4)urs heirs en fee simple, et 
lu <{uel I*ht'lip fist nu sme cele Aliannre executrice ensemblemenl oves- 
quis autres executours ; la quele .\lianore nu^me le tChtamcnl en totz 
](> autres dt-vvs accepta, et livera seisine a touz ceux as queux tene- 
nu'Ut/ furent devysi/ en le dit tistament, forspris des tenementi 
i\\U' joyntt inent purrhacea nve le dit Thelip hon baron, b'S t|ueux ele 
r«'i\nt par sa vnleiitr, com son dnut d«*meyne, de s<>n droit purchac^, 
par rhartre *\i !• moustra al jour de la proeve del dit te^^tament, 
et i--*nit i-iiiitiinia sa sei^-iiie pur vi. aun/ et plus jes«p-s a ore, ja de 
nM\.lt .{(• hi dile Alianore h s ditrs tenenu'Utz a une Marpirete sa 
tilf 'It hu>tt 11;^' dtvaiit U'tu^ ;:rauiita et nndi, et pria que livere se 
flit .1 ini-<me ci If Mar^art- il« -^ tenement/ avantditz : et sur ceo 
wilt !• ilil Th«'ma> a <{i U- d«\vs hi I'l^l, i«»m di-^us est dit, et dee- 
t'UrlM hi MUhiiie. en aU*;:;^'eaiit •{lu* \v dit te-^tanient 0:*t de record, et 
de -I !::i'il«! f-'fee «-el«»!ii' h?- Ur»a:_-«'S thj Louiidff'i et d'Oxonforil, pur qi 

wi'.r -fi-ine «MHi»ntre U» di* l^'-^tament lie -'i deii fairo. tut fut cei> 

I -It w* r \\ i^ <■ : *. : :'• ir. t\ r :i:i>l M> \i. 1^ .1. A. 1. tii* int>r. 17 dortttb 
ai- I \ : ?: • . 'I ■ i • I •• t . Ill i\ r '^« . 1\- i *:;.. 1 '. t. ■».% . a» rre. 

at. i i (% iiiN I • Uf : i. L< n l>>:i \'.% a^ 
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execut ou noun. Et purceo, sires, que avys est a nous qe testament, 
fait en tele manere sanz livere de seisine, ne poet barrer la femme 
de son droit a doner et a vendre a qi q'ele voudra, nient centre 
esteant eel testament provee et enroule, ensemblement ovesqes les 
autres tenementz dreiturelment devisez, vous prioms, sires (etc.)< 

Sirs, because we are in doubt wbat judgment to give in a case con- 
cerning a will which one Philip of Wormenhall made, who devised in 
his will among other devises certain tenements to one Thomas his son, 
which the said Philip and his wife Eleanor purchased jointly to them 
and their heirs in fee simple ; and the said Philip appointed the said 
Eleanor executrix, together with other executors ; which Eleanor 
accepted the said will as to all the other devises,^ and delivered 
seisin to those to whom the tenements were devised by the said will, 
except the tenements which she purchased jointly with the said 
Philip her husband. These she retained as her own right and of 
her purchase, by charter, which she showed on the day of the probate 
of the said will, and so she continued in seisin for six years and 
more till now, when lately the said Eleanor granted and gave the 
said tenements to one Margaret her daughter, in the busting before 
us, and prayed that liveiy be made to the said Margery of the afore- 
said tenements. And thereupon came the said Thomas to whom 
the devise was made, as is said above, and disturbed the seisin, 
alleging that the said will is of record, and of such high force by 
the usages of London and of Oxford that no seisin can be entered 
therein contrary to the said will, whether it was executed or not. 
And therefore, sirs, it seems to us that the will made in this manner 
without livery of seisin cannot bar the wife of her right to give and 
sell to whom she will, despite the will proved and enrolled together 
with [the record of] the other tenements properly devised, and so we 
pray, sirs (etc.).^ 

London.^ — Ne le baroun ne poet my deviser les tenements de droit 1419. 
de sa femme, ne lez tenements queux le baroun et sa femme oant 
joyntement purchaces, mais si le baroun et sa femme eient tenements 
jointement a eux et a lez heires le baroun, mesme la [sic'] baroun poet 
deviser la revereioun. 

The husband cannot devise the tenements of his wife's right, or 
the tenements which the husband and wife have jointly purchased, 
but if the husband and wife have tenements jointly to them and 
the husband's heirs, the husband can devise the reversion. 

^ The case in which the wife's con- ^ The Latin reply supported the 

sent is given and enrolled is discussed opinion of the mayor and bailifis. 
in Norwich, cap. 20. » Ricart's Kalendar, p. 97. 



lO.S noUOUGH CISTOM8 

i4H(i 1. Lincoln, cap. 34.' — Nor noo huHl)onde may dexyM noo landis and 

teiumcntis nor reiitvfl wiche the liusbonde and the wyf had jtniitly 
in fee synipyll. And if thci have non«' eyrH the hounbonde may 
(Ifwist* and wvt - thi' revorHyon thcrof, if it be uf in purches, or cum 
t<» thum of ^yftc, to whomsumevyr he will, hy the usegc and cuatom 
of the cite. 



Husband's Right increaaed by the Birth of Imuo.' 

Uf^OHiiii Exeter.' — C'on.snetU(Io . . . eHt quod ubi maritus et uxor t-ja* 

^^'^' Binit soisiti d<' iilii|uibus terriH et tenenientiH infra vandcm civitatem 

lit de jure uxoris Hivi- in feodo Bimplici vel talUato, maritus peat 

cxitiun intiT eoH habituin |>otest diniittere dictas ternia ad tcrminam 

xxix. iinnorum. 

It ia thi* custofu that whero a husband and wife are seised u( 
any landd or tenonientn within the said city as in right of the wife, 
whether in f(*e siuipK* or fi't* tail, the husband, upon the birth at 
\<ii\.u\ can demisi* thi- said lands for a term of 29 yean. 

137.V Exeter.*' Cnnsuitudo tst . . . (]uo<I qualemcunriue statum ali- 

cujuB niariti uxor habet in aliquibuH tiTris et tenementitf, idem 
niaritus pust prohin inter ipHos habitam iN)test continuo et i|Uo- 
cumiue ti'ni|Nin' |M)st<!a. durante inter ens matrimonio, dimiticro dict€ 
uxoris 8uc ti-rras et tencnienta cui volutTit. 

Ic is the custom that whatever estate the wife of auT hosband 
mav havr in aiiv lands ur ti-i laments, the husband, after the birth of 
issue, can d«iiiisi* the lands and tenements of his wife to whom he 
will will iirver he will and at any time, so lon^' as the marriage 

lasts. 

Wife's Will. 

]24(i Bristol I. cap. 7. Kt i|Uotl uxi»res bur^'en^ium in suo ti't«tamonio 

<»^-<''''' 11. .n |Ni>Hiiit li^an- iHina virnruiu Huorum, nihi de lici-ncia ipaorum 

\irnruni. pr«ti r laoinnaMIi ^ ^uniptus t xeipiiaruni, cum frequenter 

i-'*ntin^Mt ipxMS viros i>iii rari ore ali* no in plus quam habeant 

piopriuni. 

.\iiii that the yxiM < of iMin^issts cannot biM|ui-ath the ^oods of 
t}i«ir l.iisliauils ni lln-ii: wills i \ctpi bv leavt- of their husbanda, 

IIi:> i.\> :i;.i..: (:• :.. I.i'li<l<-M, pr^> >> t )•• low . |ip. 1 1'J .'i. on the COTIcej 

WW I'i , .» irii A. b. ' ! '^tn * I. m> Ki , PI', 't''. f't'I 
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saving reasonable funeral expenses, for it often has happened that 
their husbands are burdened with debts which their own property 
does not suffice to discharge. 

London.* — Quod nulla mulier desponsata poterit nee debet aliquod i36d. 
tenementum suum legare, et si fecerit, irritum revocetur ; quia nulla 
vendicio . . . vel alienatio quam mulier, que habet virum, fecerit 
de terra, tenementis, sive redditibus, debent esse stabiles, nisi ipsa 
venerit in hustingo cum viro suo et hoc foris affidaverit. 

That no married woman could or ought to bequeath any tene- 
ment of hers, and if she shall have done so, the act is invalid, for no 
sale or alienation which a woman who has a husband shall have 
made of land, tenements, or rents ought to be valid, unless she shall 
have come into the busting with her husband, and shall have made 
formal surrender.* 

Ipswich, cap. 20 (end). — Mes fet a savoyr qe solom usage de la 1291. 
dite ville qe femme coverte de baroun ne peot ne ne deyt en soun lyt 
moryaunt nul fraunke tenement en meyme la ville deviser en desheri- 
taunce de ses heyrs, tut seyt qe soun baroun y voillie ascentir. 

But be it known that according to the usage of the said town a 
married woman cannot and must not devise on her deathbed any 
freehold in the said town to the disherison of her heirs, even though 
her husband be willing to consent thereto. 

Oodmanchester, cap. 22, § 2.' — Si non habuerint liberos inter eos i824. 
procreatos, d ictus vir tenebit medietatem omnium predictorum tene- 
mentorum [mulieris post obitum mulieris^] ad terminum vite sue. 
Sed si mulier in extremis aliquam partem de predictis tenementis suis 
in testimonio suo alicui legare voluerit, bene liceat sibi usque ad 
medietatem omnium predictorum tenementorum cum medietate 
mesuagii predicti [capitalis ^], si predicta tenementa sint de per- 
quisicione mulieris. Et si hereditarie sibi acciderint, tunc non licebit 
mulieri legare nee alienare set descendendo proxim[i]ori con- 
san^^uinitatis dicte mulieris salvo termino [vite] viri sui ut predic- 
tum est.*^ 



^ Liber Ant. Leg, p. 24. The deci- 
sion was the result of a test case. 

^ For instances of the wife's • foris- 
attidatio' in the London husting see 
Cal, Letter Books C, p. 191, and E, 
p. 271. See below, p. 115, on the wife's 
consent to the husband's final concord 
(to bar dower). 

^ This follows upon the statement of 
the ' courtesy ' as used at Goduianchcs- 



ter, below, p. 114. 

* Inserted from preceding paragraph. 

'" Cf. the gavelkind rule (Robinson, 
pp. 186-158) which f^ve the widower 
the moiety of his wife's estate whether 
there had been a child bom of the 
marriage or no, and the Leget Henrici 
[70, 23], < Si mulier abmjue liberis moria- 
tar, parentes ejus cam marito sue partem 
saam dividant.' Cf. also the edict of 
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If no children arclK*p)Uon of the niHrriak'C. tho htisbanil ^hall hoU 
a moiity of all tlir said trnmicnts of the wife aftor b«r ileatli for hi« lifr. 
l>ut if the wife shouM wish on her deathbed to iH^itieatb in htf-r vill 
any part of hw said tenements to any one, •^ht* may di» so aa touching 
:i moil ty of all the said t« nenients and a inoiPty of the «Aid ch»f 
messuage, if the •^lid tcnemi-nts are of the wife**< purcliaM. Ji'i: if 
they fell to her hy hereditary ri^ht, then the wifr may not bi<*juc*lh 
or alienate them, and they must descend to her nearrM of Idood. 
saving the term of her hiisband'H lift' as i< afore^^aid. 

{)\\v ten«*in«>nta nninia iion le}^atu {ht nuilierem dt-sctndant 
proxini i ori (-on>an;^iiinitatis diete ninlieria {Ntst (diitiiin viri prr«lictL 

Antt all thf trncnientn not )HM|Ufathed l»y the wifi* descend :•.> h«r 
nearest of hloo<l after the death of h<T hiwband. 

130(»-11. Norwich, cap. 19. /)»' t*Nt'iii»'ntn l*»ttitti niiiritn pt r iut*r>-nt •/!<.•/ 

flit nit iftsiuH n.mriji autt* nitifrimitnhim. Item Miulier <|il«* habct teiie- 

n)entuni e\ adqiiisito .^110 in eadem eivitate anteL]inini nmtrimonialiter 

viro .suo sit ntpiihita, bene potest in lecto ^uo niortali vel alia.- cum 

sibi plaruerit illud tenonieutuni sibi nt priuh ud<|nisituni in suo t«st«- 

inentn librn- I< (.^are euiriimpu* sibi placnerit de inarito suo. Hi non |ie- 

|H'i'it ei post inatriinoniinn inti-r 1 t)s runtractum. Kt >i pe|>erit t-i<li-ni 

post rontractuni inter cos soltMnpnizatuni in fari«^ iceleaie, |«)l<-rit 

illud le;:are ita (|114k1 po>t niort«iu niariti sui n-inaneat b-pitario iiiio 

^eeundum fornnini ie>taiiienti sui. dunUamen niarituii suu> cut |H'|^rit 

haU'at inile coninuNluin « t usuni in vita sua |K;r curi^aMitatvui et 

consuctudint III re^Mii rt eivitatis illius. et b<K' siin- ali<|Ui> vasto iiiil^ 

facieiido. Kt -similiter ip<*a in b-eto siio iui>rtali vel in ultima ftua 

voluntate ' in te^ttameiito ^\\n lei^'an* |>i»t«st^ maritD suo vi] here«lil>u« 

( t aHHi;:iiatis. in p«r|N'tuuiu \«1 ad terniinuni \ite hUe vel annorum . et 

stabit illud testiiintittuni in pao<'.' 

t'n inr '• '.< ' hi^f'.ifi.i. A wiff wbn ha-: a t^-nenient in thi* cut. 
At'<piiri-<1 by bi r K fitn- phi- was iinit«il in marriaire to her ha««k>aad, 
ran "ii b> r •b^iibl'id. I'T otberwHe a^ *<bi- ch(Ml•^•|l. bei|aealh that 
i« !•• ii.« lit n. lit I' will tMiIy til wbcm >}ii will and away from her 
b i^b.in'i. if i.M ii.ii'l ii Ifiii afii r the ii:.irri.i^'i contracit^i betwvrn 

Pr::l.|« II.. IJI'» .:•... I 1:: 1 »:j ( .iiik*- . " ^ . ^iv :.u* :!»•• ' li iTii'i* * which »hc may 

/ . , I'l, •! ..•. thr jr-'p* rt\ .f :■ r i '..i it -^ l:i.ih- . 

\\if> u hif •! i« I'lfiri !.• r !.u-' i:. 1 1 .iii 1 i ' 1 i-t u ... ' irf \iktu\ &• d.*tiacl 

. t; «*«U ik' I .rt-il l'\ f.t r Aii'l :.• r i.i;t f: :i. !.•■ :• -: mu tit of rtiatieU. 
l-r.tj I. iin :. I- •.'.I b ;«' .»: 1. -:i-. -M.: l!»«* ' ^- • »'l'%%.pp, 1 ll*. 12U. uQ Je«iM 

u .f« '^ ;• i**- ' ki'.t • .,* t' :• ^ Ii- r |i.krt ! !- l-i *.'At-> -. ;. ;-iia:.>i ;ii: i wifi . 
^M ! wbkl -!i« h- 'i>:'l it '■'' III »rr »::.■ 
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1336. 



1345 
(aboat). 



a barrow. And if the wife shall have received a part ^ of the afore- 
said things to be for her own ase, she shall deposit the price out of 
her receipts, and shall pay to the heir, if she does any damage 
therein. Further, the wife shall receive her portion ^ of all the 
remaining vessels and utensils except the aforesaid things belonging 
to the heir, doing her will therewith [with power] to assign them to 
whomsoever she will. 

Andover.^ — Gonsideratam est per omnes forwardmannos qnod B. C. 
babebit unam cistam nomine hereditatis patris sai meliorem. 

It is decided by all the ' forwardmen ' * that B. C. shall have the 
best chest in the name of his father's inheritance. 

Torksey II. cap. 19. — De uteimlibus ' pertinentibus ad heredem. 
Item dicunt quod heres post mortem antecessorum snorum ^ habebit ' 
utensilia subscripta in tenemento inventa et que tenementa sibi 
descendunt in hereditatcm post mortem antecessoris sui et que utensilia 
fuerint predicti antecessoris sui die quo obiit, videlicet m6liorem|k$ctum 
cum tapeto et linthiaminis, unam arcam, totam armuramy^puium 
doleum cum meliore cipho si sit de argento vel de maser, et i.cocular (^ic) 
de argento, meliorem mappam, towayle et manutergium, meliorem 
tabulam cum trescellis,^ melius lavacrum et cum pelve, meliorem 
ollam, craticulam, patellam, tripidem, meliorem maskefat et gilefat^t 
alveum, et unam tinam et unam gatam, meliorem pl^nbum et^ 
querns, et totum quod est rotefast et quod stat in terra, meliorem 
carectam cum apendiciis, meliorem carucam cum apendiciis, et 
herceam, si dictus antecessor habu[er]it quando obiit in dictis tene- 
montis que heres habebit, et si habu[er]it utensilia in aliis tenementiB, 
heres nihil habebit de dictis utensilibus. 

They say that the heir after the death of his ancestor shall have 
the utensils hereunder written found in the tenement, provided the 
tenements descend to him as inheritance after the death of his 
ancestor, and provided that the utensils belonged to his said ancestor 



^ Not her * wife's part,' but some of 
the heirlooms which the heir imist let 
hur have the use of for life if she deposits 
a sum in guarantee against their injury, 
perhaps if the value of her * dos nunie- 
rata ' cannot otherwise be made up. 

'^ This may allude to her 'wife's 
part,* or, if read in connection with the 
Dunstable passage above, may mean that 
she takes all the utensils except the 
heirlooms. The older Godmanchester 
custumal contains no rule of legitim. 



^ Gross, Gild Merc. ii. 882, with two 
other pleas * dc principaUbus petendis.* 

* See note in Vol. I. p. 208, 

* MS. utensilia pertinente. 

^ antecessoris in another and gene« 
rally inferior MS. 

'MS. liahehunL 

*" Lat. armarium^ Fr. armoirei if 
armour is meant, Lat. aTm\a(\uram 
would be required. 

^ tristellis in the other version. 
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them. And if a child is bom to them after the contract solemnized 
between them in face of the church/ she may bequeath it so that 
after the death of her husband it shall remain to her legatee accord- 
ing to the form of her will, provided that her husband by whom she 
had a child may have his usufruct thereof during his lifetime by the 
courtesy of the realm and custom of this city, but so that he does no 
waste therein. And likewise the wife on her deathbed or in her last 
will can bequeath by testament to her husband, his heirs and assigns 
for ever, or for a term of life or years, and her will shall hold. 

London.^ — . . . ^ Ne lez femmes coverts ne poient my deviser lour 1419. 
tenements par licence de loure barouns n'en auter maner durant la 
coverture. 

And married women can nowise devise their tenements, by leave 
of their husbands or otherwise, during the coverture. 

Lincoln, cap. 34. — Forseyn alwey that a childe within age or a 1480-1 
woman that hath an husbonde make no devis withoute the assent of 
her husbonde or the next freynds of the chyld.* 

Canterbury II. § 18. — A freman or a frewoman may divise her 1612. 
frehold wythyn the fraunches be testament notwithstanding coverture. 

Dublin.* — Contrary to the usage of the city, married women there 1^*7. 
make bequests of their husband's goods without their leave. 



Frank Marriage. 

Waterford, cap. 84. — De tere doune en fraunk mariage. D'autre part 1800 
si un citeyn doune a sa fielle une tere en frank mariage e la feille * ° 
moert, Tavantdiste tere return era [a] avantdist citheyn ou a ses ^ heirs, 
si ele n'ait heir de son cors, e si la tere ne soit doune a son baron a 
toute sa vie. 

0/ land given in frank marriage. — Furthermore if a citizen gives 
his daughter land in frank marriage and the daughter dies, the said 
land will return to the said citizen or to his heirs if she has no heir 
of her body, and if the land be not given to her husband for his life. 

^ See the note in Nichols's Brittorif * The exception to the rule of devisa- 

ii. 286. bility of lands and rents. 

* Rioart's Kalendar, p. 97. * Calendar of Records of Dublin, 

* Children under age cannot devise ed. J. T. Gilbert, 
lands. See above, p. 99. * MS. ce$. 
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The Curtesy of England. 

1190 Northampton I. cap. 7.' — /V rlamnn- in/antiM infra nnlum^ (^uicuiii<|ae 

^^ " uxori'in A(*c(|K'rit rum miiritiii^io (t haWui-rit infant4'in ct rlaiii«)r in* 

fantis uiKliatur infra solum, (li'fuiicta uxorc tfiicbit illud niaritagiani 
tola vita suu, set illud non iN)tcst veiuK-re nei* invailiare vt-l in fc«icio 
daro, si'd \m\^\. obituiu ipsius rcdihit illud mariUif^um ad bervden uiori* 
vt'l ad I'um 4|ui dederit. Kt si non hal>u< rit infantcm.pofit tripnta ' die« 
rediMt illud umrita};ium ad ilium qui dt'derit vel ad heredt-ti suo4 
propinquiorrs. 

(\f Ow crif of the chihl in tlw hvtln-om.^li a man takes a wiff 
with H inarritiK^* portion imd has a child hy her, and the err of the 
chilli is hrard in the iMMlroom, then, if tho wife should die. he vill h«>2d 
that niarriu^'i* |x>rti(>n for his lifetinif, hut he cannot m11 it (ir -jatfv 
it orf^ive it in fee, butafti*rhis death that raarria^'e portion sliall ^i lo 
the wife's heirs, or to him who pivc it. And if he ha.< no child, 
thirty days aftiT [the death of the wife] that marria^ portmn *hall 
return to hiin who pivi- it or to his m-xt heini. 

1288. Colchester.* Wvotus . . . post mortem uxoris sue [[sine pridi/ tc-nnit 

He in tenemcnto illo . . . et . . . dieit iiutnl talis est coiiHuetudn infra 
lii»<Ttatem ilhim, <iuod sive iiahuerit puiTu^ de uxore sua sive non, <|iiud 
mHrita;4ium ipsius et terra si 4|uam hahuerit th>seente*'' jure hereditario 
viro sun dehmt remanere ad vitam suam.' 

Wyot, his wife dyin^ childless, kept in seisin of the tenement and 
hi* 9a vs tliat such is the custom within the libertv. that. »heth«-r 
tt man has children hy his wife or not, her marriaire portion and also 
the land which coiues to her hy heretlitar)' right outrht to remain to 
hiT hushand for his life. 

I'iiO Leges Quatuor Burgorum. cap. 41. Si alii|uis aece|H'rit bur^ipuiu 

ubouti ^.^j^jj ]ilii|iiu in lilM-nim marita*:ium tt cum «:i ;;eiiuerit masculum \vl 
ft-minam. et rn-^xi coutinnt-nte moriatur umr \iri iliius. et |Mwt morit-m 
matris,*-i tiling \el lilia vJMit \el moriatiir. vir illn liur;:aj;io ounibu^ 
dirhii-* vite >\u- \:;\\ul\ lit : <«'d illud ultra nee vt-ndere nec inipigni^rare 
p(>t«^t. Mt ^1 ilia iKM-ti' 'lua iia*<citiir ttliu*- vil tilia .**imul muriantur 
mati ! ft t'lliu^ \il t'llia. :iilliiii' \ir ).'audiliit bnnis illius terri' in vita 

■ I . I ili> i r.. • f tit- \% -.1 -It \\ \ -: M.i» iiif t \'\ \\u' plra that Um 

] )\i ( .t: .-f Uii'i u.i- k'lM'i. ' n riiiiihnuii iliAiit thottU 

'1 r I t'if*.« t :;' . . • i.'.iir-. \i r-: i) I-* riti;i!i t" Ih* 'I'tior if lh« mfr 4M>d 

• \| .1 I.I . r)ii!i!i^^. :\r:A t:i.-« v:rw nail taken br 

' l-rn ■• V. .\ •■ /. ■ ■". N 77'.*. l].» r iil. 
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sua, ita tamen quod vir ille babeat testimonium duorum legalium 
virorum vel mulierum vicinarum qui audierunt infantem clamantem 
vel plorantem vel braiantem. Et sic si plures terras acceperit in mari- 
tagium cum uxore sua. Si vero prolem non genuerit, dicta terra 
revertetur ad proximos heredes uxoris sue. 

If any one should take a burgage with his wife in frank marriage 
and have a male or female child by her, and then by chance it happens 
that the wife of that man dies, then after the death, of the mother, 
whether the son or daughter be living or dead, the husband shall 
enjoy that burgage all the days of his life ; but he cannot sell it or 
gage it. And if, on the night when the son or daughter was bom, 
both mother and son or mother and daughter die, nevertheless the 
husband shall enjoy the profit of that land all his life, provided that 
he has witness of two lawful men or women ' neighbours, who heard 
the child ci7ing, screaming, or screeching. And the same holds 
good though he took more pieces of land than one with his wife as 
her marriage portion. But if no child be born, the said land shall 
revert to his wife's next heirs. 

Waterford, cap. 62. — La courtesie d'Engleterre. D'autre part si isoo 
un chiteyn prent une femme ove tare e aventure aveigne q*il eynt un (*^^*)' 
enfant, si qe Tenfant par aventure soit si foibles q'il ne puet vivre, e la 
femme si foible q'ele moerge, e on puet oiir Tenfant crier, si qe deaux 
hommes ou femmes poount porter testmoigne au baroun q'eaux oierent 
Tenfant crier, chelui chiteyn avera la terre sa vie. E si issint ne soit, 
il ne Tavera fors xl. jours. 

Tlie curtesy of England. — Furthermore if a citizen takes a wife 
who has land and it happens that they have a child and that the 
child is perhaps so weakly that it cannot live and the wife so weakly 
that she dies, yet if the child can be heard to cry so that two men or 
women ^ can bear witness to the husband that they heard the child cry, 
in that case the said citizen shall have the land for his life. But if 
this be not the case, he shall have it only for forty days. 

Waterford, cap. 16. — D'autre part, si un homme prent un femme ove isoo 
terre voide - et Tavantdist homme leve chele terre et eaus aient enfans (*^°*)- 
entre aus engendrez et soient menans en I'avantdist ' terre leve, et la 
femme et les enfans morgent avant le baron, chele dist terre reviendra 
a lui a terme de sa vie se il maint dedens. E se il meynt dehors, il 
ne Tavera fors xl. jours se il n'ait autre grasce. 

^ The common law required the witnesses to be men. H.EJj. iL 415. 
* Dublin veude, ' MS. letiant ditte, 

VOL. II. I 
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FurtbGnnorc if a man takes a wife with land not bnili 
and the aforesaid man builds on that land and thej hare chiMnn 
begotten l>etwm3n them and continue to dwell in the said land which 
has iK^en built on, and the wife and children die before the huahaad, 
the Raid land shall come to him for the term of his lib, prondad 
be live in the house. And if he lives elsewhere he shall have it onlj 
for forty days unless he have leave to do otherwise. 



13'J4. Oodmanchester, cap. 22, § 1. — Item si aliquis maritus duxerit aliq 

mulicrem hahentcm terras et tenementa aliquali jure sibi accidencia, 
si vir pri'dictus et mulier predicta habeaiit inter se paeros It^iime 
]>rocreat()H, et mulier obierit ante viruni suum, predictus vir €»mnc« 
terniH et teiieuiontu nd terniinum vite sue teiieat et piadtfat, que 
teiienienta accideriiit ex parte mulieris, ita quod sastineal pot-roa 
inter eos procreates ad tempus quo concordare posaunt ; si non |K>aj>iint 
concordare, predicti pueri medietatem omnium tenementonun 
resuniant, et vir ad terminum totum vite sue totum mt^uainuin 
eapitale nieut jacet et aliam inedietatem omnium aliorum tenemenlo- 
rum participando cum pueris, ubioumque fuerint infra lihertat^-m de 
Uumei-entre. Si non babuerint liberos inter eos procreatoa, dictua vir 
tenebit mediitatem omnium predictorum tenementoram ad terminam 

vite sue. 

If li busliund should take a wife hanng anj lands and tescmeala 
coming' to hor by any kind of right, and the said husband and wife havw 
children lawfully begotten between them, and the wife die bafone 
buflband. the said husliand shall hold and enjoy all the lands 
tenements for the term of his life, which tenements fall to him ia 
liiH wife's right, providinl that he will support the children begotten 
UawiH^n tliiin until such time as they can come to an agreement ; 
umi if thiy cannot come to an agn*ement, the said children may taka 
the moi«'tv of all the t4*nements, and the husband shall have tar th« 
wliole term of hi^ life all the chief mensuage as it stands, and half ol 
all the other tenements, dividing these with the children, wberefW 
the hinds may \h* within the liberty of (iodmanchester. If no 
children are U-gotton of the marriage, the said husband will hold iha 
iiuiiety of all ihr siiid tenement^ for the tenu of his life.' 

15th Dover, cap. 14. — D* 'hth itri rt muluru. Also they clevme tlmt 

cMiiury. ^jj^. Iiu-Ik)!!*! sliall luddr after the deth of hys wyf holly [for] ierme of 

Ilirr fiUuUfi tlii p:i-Mik'«- ill) ihr :n the othrr iiiouty ; •«« abovf. p. 100. 
rhililli'-* uif<''> piiuir Ui U'i|iif»ih n ' On the huiilNUi«rs * do»rr ' uf lbs 

iui>'.tt\ of ill r i.iinio h> uill. if t>f hiT ii.tiiftx of xhc wifr's inhmtcd land, tea 

I'uri'i.AM. itMtl t!.f hiiil>ai.<i •> l.fi' mtt-n nt l.hun'd r*nurf» ff Kmt, p. 4A. 
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hys lyf the herytage or the purchace of his wyf, be ther issue betwene 
them or not.^ 

Rights of Second Husband. 

Worcester.'^ — 6. desponsavit quandam E. matrem predicti Johannis 1^43. 
et procreavit ex ea quandam filiam tantum. Et mortua predicta 
E. venit predictus Johannes et posuit sc in terram illam ut in here- 
ditate sua que fuit hereditas matris sue, eo quod consuetudo talis 
est burgi Wygornie quod secundus vir post mortem uxoris sue, licet 
ex ea prolem suscitaverit, non debet optinere maritagium vel heredi- 
tatem ipsius mulieris.^ 

G. married a certain E., mother of the defendant John, and had 
by her a daughter only. And on the death of the said E., John 
came and put himself in seisin of her land as his inheritance, since 
it was his mother's inheritance ; for the custom of the borough of 
Worcester is that the second husband, although he has ofifspring by 
his wife, cannot have her marriage portion or her inheritance. 

Borough Fines and the Wife's Consent by separate Examination. 

London. Liber Albuf, p. 71. — Quod [quando] per judicium vir et uxor 1221. 
ejus perdant [terram], nunquam recuperabit uxor ad placitum post 
mortem viri sui. Si autem concordia prelocuta fuerit inter eos in 
hustengo, debet exigi a muliere in pleno hustengo utrum concordiam 
illam concedere voluerit vel non. Si autem illam concesserit, nun- 
quam recuperabit. Si autem negaverit concordiam illam, tunc nulla 
fiet concordia inter illam et petentem, sed valebit concordia ad vitam 
viri sui, et post mortem viri sui habebit ipsa recuperare suum quale 
habere debet. Sed in aliis curiis infra civitatem nullum est recordum 
de tali loquela nisi in hustengo.^ 

When by a judgment of the court a man and his wife have lost 
their land, the wife shall never recover in a plea raised after the death 
of her husband. But if a final concord be arranged by them in the 
busting, the wife ought to be asked in full busting whether she will 
give her consent or not. If she has given it, she shall never recover. 
But if she refuses to make the final concord, then there can be no 
concord between her and the demandant, but the concord [between 
her husband and the demandant] will hold during the husband's life, 

^ Lyon's version, cap. 22, has instead ' The decision of the court as to the 

of this last phrase * to their issue between existence of such a custom ia not re- 

them.* corded. 

2 Abb. Plac. p. 119. * Cf. Liber Albui, p. 889. 

I 2 
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and on the death of her husband she shall have her reooyery as she 
ought. But no court within the city is a court of record for such pleas 
except the husting. 

isoo Waterford, cap. 77. — Deferme. D'autre part, si un homme ou one 

^^ ^ '* femme prent une terre ou une maison a terms si qe ^ la tere meet de la 
femme, e le baron e la fomme mettent hors chele tere pur eanx sus- 
tenir, e aventure avient qe le baron se moert avant la femme, e la 
femme vient avant e met cleym apres le deses son baron [et dirra q*ele 
fust en la garde sun barun] ^ e cho q'il vousit fere, ele ne paet estre 
encountre : e issint la femme recouvera tere, si issint ne soit qae la 
tere fust bailie a ferme auxint bien pur sa sustenanche com par la 
sustenanehe le baron ^ : e si eysit ^ soit, la femme garantira les iermes 
auxi avant com le baroun. 

Furthermore if a man or a woman take a piece of land or a house 
for a term ^ so that the land belongs to the woman, and husband 
and wife let out this land for their sustenance, and then it happens 
that the husband dies before his wife, and the wife comes forward 
and enters claim to it after her husband's death, and says that she 
was in ward to her husband, and what he chose to do she could not 
oppose, in that case the wife shall recover the land, unless it be that 
the land was bailed to farm as well for her sustenance as for her 
husband's ; and if that be so, then the wife as well as tbe husband 
shall warrant the terms of the lease. 

1348. Scarborough, cap. 7. — Item vir cum assensu uxoris sue potest 

vendere hereditatem ipsius mulieris, cum ipsa confessa fuerit in curia 
et diligenter coram ballivis examinata,ethoc in curia de Skardeborgh. 

A man can with the consent of his wife sell his wi&'s inheritame, 
provided that she has given her consent in court, and has been 
diligently examined before the bailiffs in the court of Scarborough. 

1352. Bomney I. cap. 28. — Fee defyn. Item use est la qe un homme et sa 

femme, ou nul autrez, sount a rendre tere ou tenementis deyns la ftrann- 
chise, ou nul autre droit, com par veie de fyn, par kai il besoigne d'aver 
le commune seal pour record, le bailif en presence d'ascunz baronz 
priv^ment examinera la partie defendant en pleyn court a la manere 
com il fount a la commune lai. £t celui qi paiera le deners pour lez 
dit terre et tenement renduz, paiera a la commune pour le fyn xiL d. 
et le clerk son travail pour lez endentures, dount la une endenture 

^ MS. qi, Dublin qe. * Dublin Mtt. 

* Supplied from Dublin. ' But tho statement poinfefi to 

* See p. 105 above. hold. 
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remayndra en la commune hwiehe pour le dit record mayntenir, et 
I'autre endenture demeura od le suter, asele od le commune seal. 

The next citation is an English rendering. 

Eomney II. cap. 60. — Define. Item it is used that what man or 1498. 
woman or any other wyll delyvere up londes or tenements within the 
franchez or any other ryght, as be wey of fyne, be the whych it is nede- 
full for to have the commen seale of the towne before recorde [ther]of, 
the bayleflF, in the presence of the baronys, prevely shall examyn the 
party defendant in playne court, in the manner as they do at commen 
law ; and he that shall pay the pens for the londs or tenements 
shall pay to the comen and to the clerk fees dew ; and thereof shal be 
made an endenture of ryght, wherof one party shal be left in the 
comon cofure for to wytnesse the same, ande the secund part shall 
be left with the suter asseled with the commen seale. ^ And in cas 
that the same defendant may not travyle, for syknesse of body, in the 
court, the bayle and the jurats shal go and examyne the seyd party 
and receyve that recognisaunce as it is aboveseyd. 

Winchelsea, cap. 19. — Item poent le mair et jurats avoyr devant 15th 
eux reconisancez en cest manere, qe si ascun baron et sa femme ^®°*^"T- 
auscune tenement ou rent dedeins la dit fraunchise a ascune doner ou 
vendre voillent, de qy la dyt femme par voy d'eritage ou de purcheyse 
one en ascune autre manere fuit feoffe oue seisse, ou par revercione 
d'ascune tenement oue rent ou possessiones apres la mort d'ascun 
a elle appurtenant, mesme la femme vandra devant le mayr et jurets en 
absence de son barone [pur savoir] le quelle \sic] elle est beien appay6 
du dit doune ou vendicion ou non ; et le chartre serra liew illoques en 
englois paroles devant mesme la femme. Et si elle dit qu'elle est 
bien appaye et neynt a ceo constreynt par lour baron, mes de bone 
memorie et de lour bone volunte elle le fait, mesme la reconisaunce 
serra enroul6 en lez comunes rouUes, selonqe la manere come 
appartient. Et apres mesme la reconisance issint faite, la dit femme 
ne sez heres ne poent pas ' droyte en lez ditz tenementz, rentz, ou 
possessiones ou revercion apr^s clamier, me[s] il soient forclosez par 
tout temps a ven[ir]. 

Cap. 20. — Item soleient prendre tielx reconisance devant mayre et isth 
ascuns juretz en lour court en case qe la dit femme parvyent en bone <^°*^"7* 
et pl[e]ine sainte, et illoques person[e]lement vynt; mays si la 
femme d'ascune homme soit malade ou fieble, qe pur fieblesse elle ne 

^ Not represented in the older French verRion. ^ MS. par* 
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poet venir a la courte et voille fere tiele reconisancey elle maundera 
pour le mayre et aseunz juretz q'ils veignent a oiere sa volunt^y qi 
comme [ils] veignent et mesme la examinent ^ et en la manere avandit 
elle eonsente, ferme serra la dit reeonisance et estable par tout temps 
a venire. 
15th Cap. 21. — Item si la femme d'ascun homme faite reconisans en 

cen ury. ^^^^ ^^ condicion soit qu*ell[e] et son baron deivent estre refeffez dell 
avanditz tenement ou autres possessions jointement a lour heires on 
al baron a terme de sa vie, et la femme a elle et a loars heires, ou en 
altre manere, lez mayre et jurettez deivent regarder et notifiez [de] 
mesme la condicion, issint qe le feoff6 del baron et la femme par deceyte 
ou par sa volonte fait altroment qe luy fust enjeint ^ en presens 
dudit mair et juretz. Et si le feofife altrement voele £air[e], il ne serra 
my suffr^ pur la droiturell [lei] et owelte avoire et user toutjours en la 
dit fraunchise. 

The next citation is an English rendering. 

1461-83. Hastings, cap. 25. — The chapter of recognysaunce in courte. Also 

the bayle and j urates may take recognysaunce of landes, rentes, and 
tenementes in this forme, that if a man and his wyfe holde lande, rent, 
or tenement within the fraunchise, the whiche lande, rente, or tene- 
ment, by purchase, or by gyfte of any person, or ells it be her 
enertaunce or ells dower, or in any other forme she be laufullie 
possessed, the woman shall come to before the bayle and j urates and 
in absens of her husbond the charter shalbe red to her in Inglyshe 
wordes and she knowledge that she is agreable to the [same '], and 
nott compulsed by her husbond,^ her knowledge shal be inroUed after 
the forme as itt aperteynethe. And after this done the woman ne 
none of her heyres maye of righte clayme in the sayde landes ne 
tenements or rentes, possessions or reversions ever after in tyme 
commynge. 

Also ytt hathe ben used that the bayle and j urates oute of the 
courte hathe taken reconysaunce as well as in the courte ; that ys if 
the woman be so diseased in her person that she may nott come to the 
courte for febylnesse to make her knowledge, she maye sende for the 
bayle and certeyne j urates to come to the place that she is in, and 
ther to be examyned after the forme above rehersed, and that 
reconysaunce to be had in effecte as yt were in playne courte. 

^ MS. examinement, * The precise form of words to be 

^ The MS. dots the last stroke before used is in the Cinque Port CostomSi 

the t 1528, cap. C9. 
^ A space left blank. 
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Cap. 26. — Reconysaunce with a condycion. And if a man and his 1461-88. 
wyfe make a reconysaunce with condycioun,* the bayle and the 
jurates shall recorde the condycion, as wel the condycion and the 
reconysaunce to be inroUed in the courte, so that no disceyte growe to 
no person throwe the equite of the courte after the lawes used in 
fraunchise of olde antyquytie.* 



Devise between Husband and Wife. 

Tork.^ — Talis est consuetudo civitatis Eboraci, quod vir potest dare 1226-7. 

uxori sue totum purchacium suum et terram si voluerit et cuicunque 

voluerit. 

Such is the custom of the city of York that a man can give his 
wife all the land of his purchase if be chooses, or to whom else 
he will. 

Torksey II. §2. — Et burgenses possunt legare tenementa sua 1345 
cuicunque voluerint in perpetuum salvis uxoribus suis. Et possunt '* ^ '* 
legare tenementa sua uxoribus suis usque ad terminum vite sue 
tantum, et post decessum uxoris remanere cuicunque voluerit, vel 



^ Winchelsea (above) more particu- 
larly exemplifies the nature of such con- 
ditions. 

^ Winchelsea (above) is fuller in its 
details. Fordwioh, cap. 25 (simpler in 
MS. F. 46), Sandwich fBoys), p. 528, 
Bye, cap. 29, all have substantially the 
same n^es as the above. The Hythe, 
cap. 88, is brief, requires the separate 
examination of the wife if the husband 
wishes to sell her land, and her testimony 
that she recognises her deed * saunz coer- 
cion, pour, ou manas de soun baroun,' 
and then the recognisance is entered. 
Dover, cap. 12, is similar, adding that 
the record bars the woman and her heirs 
from any action hereafter. Lydd, cap. 57, 
allowed the bailiff and two jurats to take 
the fines, and required the wife's separate 
examination. The fifteenth-centunr 
Northampton rule, cap. 5, does not speaJk 
of separate examination. The court 
shall witness that the wife quitclaims 
all her right in the land, ' by ryght of 
dower, heritage, mariage, or by other 
right,* and so bars her future claim. 
The Ipswich rule, cap. 9, describes 
minutely the procedure, first delivery of 
seisin to the purchaser, then the wife's 
separate examination, the enrolment, 
and the method of keeping the roll. 



Such recognisances are made both for 
tenements jointly purchased by husband 
and wife and also for the lands of the 
wife's inheritance or purchase, but no 
recognisances are to be received of lands 
which the husband and wife hold condi 
tionally, and if such are enrolled they 
are invalid. Norwich, cap. 12, shows 
that the wife's right to dower can be 
barred by her consent to a deed enrolled, 
but does not speak of separate examina- 
tion. In cap. 20 and cap. 28 the case 
in which a man by consent of his wife 
bequeaths land of their joint purchase 
by will is discussed ; her consent heard 
in court will bind her. See Nottvngham 
BecordSf i. 88, for the examination of 
the wife in 1815. The separate exami- 
nation of the wife was the rule at 
Tettenhall Begis, cap. 15, and was a not 
unusueJ manorial custom ; see Viner, s.y. 
' Custom,' p. 167, and Baigent's Basing* 
8toke, pp. 228, 278. 

' Braoton, Note Book, No. 1888. 
The defence is that the land in question 
is of inheritance and not of purchase. 
The same case is named in Drake's 
Eboractimif p. 216. At Calais, Bot, Pari. 
iii. 61b, devise from husband to wife or 
wife to husband was forbidden. 
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revortore vel (legceiuleri* rectia heretlibuR, vcl assi^are eiecatoriboa sola 
ad veiideiuluin ut dare dt*nario8 uhi in tefltamenio eriint aasignali. 

And tho burgesses can beqiieatb their tenementi lo vhoin they 
will for over, oxceptin^ to their wives. And thej can beqnaalh Iheir 
teni*nu*ntri to their wives for term of life only, and after the daatli of 
the wife with remainder to whom they will or reverakm or dcaeent 
to the rif^ht heirs, or they may aH.sign them to their exeentort lo tdl, 
and to ^ive the money as they have directed in the will. 



London.^ — Item Ic baroun ne poet my deviser ses' 
femm<i de pliUH haute astate qe a ternie do vie la femme, nc la femme 
lie po<'t claymer auter OHtate sur peyne de perdere rentiere.' 

And the husband can nowise devise his tenementa lo his wif« 
for any higher estate than for the term of her life, nor can Um wife 
claim any higher estate on pain of forfeiting the whole/ 

Canterbury I. § 2. — That the seyd cytezyiia may devyse her fre 
tenement by testament to her wyvis and their wyvis to her htuboodi 
within the libertie of the sayed cete."^ 



1880 
< About). 



Dower and Free Bench.* 

Balford.' cap. 21. — Cum burgensis moriatur sponsa sua manebil in 
domo cum herede et ibi haln^bit nei*e88aria [per ipeum *] quamdia sine 
marito fuerit,* et ex (|uo maritari voluerit, discedet libere aine dola, 
et heres ut dominus maiiebit in domo. 

When a burgess dies his wife shall stay in the house viih Iba hair 
and there have what is necessary from him as long as she mnaiBfl 
unmarried, and when she wishes to be married she shall be frse lo 
leave, but shall go without dowcr/^ and the heir shall remain as lord 
in the house. 



' Hirart's Kalfndar, p. 97. 

» MS. rri. 

' Lincoln, cap. H4, has this cUuie, 
and ikMi* * anile all other laiuli^N and tene- 
ments that Kche has by h>re huHbonde, 
eicrpte sche be is executrvM-.' 

* Nurwich. cap. 20, shuWM that a 
hiul»and niittht ^rant land by will to his 
wife for life. 

Mro. Altr. m^vifte, ri, K. ,*M, .M, treats 
of this |toini. Sec Mrissatid. Dro%t fr» 
pp. 1()0S 4. and ViolU-t. Urx>\t i'x^xlhr., 
on ihe prohibitum of the inter marital 
infi. p- Hlo. Itobins«m. iUtx^rlkind^ p. 
'J^W'i. ptnnti titit that S^asaiti-r all<iue<l 



devise to the wife for life. 4 Bk. II. Co. 
LiL \Vk b, notices the castomaiy cha- 
racter of this rule. K Scotch rals on Iha 
subject is given below, |i. Itt. 

' Other refereoces are nj 
* I^ffitim.' pp. 186 «, and * Hi 
pp. i:m 144. 

^ Also in Stockport. 
Bolton. 

* So lk)lton. 

' Manchester adds * et 
ilia.' 

'^ She has had fret bench instep of 
duwer. 
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LondonJ — Et ausi par usage del pays et nomement en Kent — et 1240 
acune foiz le soleit horn en Loundres ^ et en plusours autres lues — si '* ^ '* 
toust cum la femme se lessa esposer a autre baroun, ou qe ele 
devenisist enceinte de autre qe de soen premer baroun, tauntost purra 
ele estre engett^ de sa dowarie. 

By the custom of the country and particularly in Kent — and 
sometime there was such a usage in London and in many other 
places — as soon as the widow is married to another husband or 
becomes with child by any other than her first husband, she may be 
immediately ejected from her dower. 

London.^ — Adjudicatum fuit in Gildhall quod mulier certa et 1246. 
specificata dote dotata non potest nee debet amplius habere de catallis 
viri sui defuncti . . . nisi de voluntate viri sui. Hoc autem contingebat 
per Margeriam . . . que petebat in hustingo Londoniarum tertiam 
partem catallorum. 

It was adjudged in the Guildhall that a wife dowered with a certain 
specified dower cannot and ought not to have more from the chattels 
of her dead husband, unless by his will. This happened through 
Margery, who claimed a third of the chattels in the London busting.^ 

Exeter Court Boll 1. — Utrum possit habere liberum bancum suum et 1265. 
dotem suam simul et semel ? Decretum est quod non habebit liberum 
bancum et dotem. 

Whether a woman can have her free bench and her dower at one 
and the same time? It is decreed that she shall not have free 
bench and dower. 

Leges Quatnor Burgomm, cap. 23. — Si burgensis terram vel terras 1270 
adquisierit in burgo et puerum heredem habuerit, et eas non assig- (*^'**)* 
naverit alicui ante mortem suam, filius ejus vel filia ejus heres cedat 
in hereditatem tocius terre sue quam pater saus habuit die quo fuit 
vivus et mortuus. Salvo hoc quod uxor ejus desponsata in tota vita 
sua, quamdiu erit vidua, interiorem partem domus, que dicitur le flet, 
tenebit. Heres autem ejus habebit ulteriorem partem domus capitalis, 
si in ea habitare voluerit. Et hoc dice si uxor sua aliam dotem non 



' Britten, ii. 291. For the loss of 
dower on remarriage, cf. Kentish gavel- 
kind, Bracton, Note Book, No. 1888, and 
Dover, below, p. 126. 

* Not confirmed in Braoton or Fleta. 
Nichols points out that the form of the 
phrase seems to imply that the custom 
was no longer enforced in London. The 
Statute of Westminster II., cap. 84, de- 



prives the woman of dower if she has 
eloped and is Uving with another man. 
Izaacke's statement concerning the 
Exeter custom (s. a. 1816) agrees with 
the statute. 

' Liber de Ant, Leg, p. 12. 

* Dower of the third part in London 
is acknowledged in Letter Book A, p. 52 ; 
and Sharpens Cal of WiUe, I. 
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(about). 



1^0 
(about). 



babuerit. Si autem aliam dotem babuerit, ipsa sua dote et herea 
capitali domo ^uudebit. 

If a burgess purchases land or lands in the borough and baa 
a child l»om as heir, and does not assign tho lands to any one befim 
his death, his heir, whether son or daughter, will succeed to tbe 
inheritance* of all the land which the father had on the day he died : 
save that his wedded wife shall have for her whole life, as Iodk as 
sho remains a widow, the inner part of the house, which is called the 
' tlet.' Hut the heir shall have the outer part of the dwelling-house, 
if he cliooses to dwell therein. And this I say, pnivided the wife has 
no other dower. But if she has other dower, she shall enjoy ber 
dower and the heir shall enjoy the dwelling-house. 

Cap. 106. — NuUus |K)ti*Bt alienare mcssuagium suum capitale ab 
hercde kuo nee indo dotare uxorcm suain, si terram ali(|aani aliam Tel 
terraH babuerit ad uxoreni suam dotandam, vel pro neceaaitate 
vondendam. 

No one may alienate his chief messuage ^ from his heir or dowar 
his wife therein if he has any other land or lands wherewith be can 
dower his wife, or which ho can sell in bis necessity. 

Leges Burgonun, Frag. Coll. cap. 19.^ — Si aliquis burgenais procrea- 
verit proleni de iixore ejus legittima et ipsa moriatur, et ipse burgt*nais 
I>ostea contraxirit niatrimoniuni cum secunda uioh', et si iiiae 
bur^ensiH inoriutur, sfcunda uxor non debet manere in principal! 
iDunHione ultra xl. dies post obitum viri sui, dummodo ilia manaio 
fuirit legittima bcreditas, desccndens a putre ipsius viri, vel acquisita 
ti'm|>ori* prime uxoris. Quia^ in legittima {MUestate sua potest dare 
terras suaH ac4|uihitaH, tarn uxori sue legittime quam cuicamque altari 
extraneo. 

If a burgess begets offspring of his lawful wife and she dies, 
and the burgess then contracts a marriage with a second wife and 
then tlu> burgess dies, the second wife ought not to ^tay in the 
principal dwelling U^yond forty days after her husband's ileaih, 
provideil that dwelling was tho lawful inheritance descending from 
the father * of the husband, or purchase<l in the first wife's lifetime. 
lUit be can give the lands of his purchase ' in his liege poustie either 
ti> his lawful wife nr to any other stninger. 



(f. Lrije* lltftru't, 70, *Jl, Aliil 
I.i4*)»t riMiiiiii - tii'tv. 

- Till Si'otiibh tr.inhl>ttii>n rpprfiK*iitH 
thin Ai> -tilt I'V Tntrick h«-v. iiiii\or uf 

• Mm 

Neuc.ftlt*. fur thf ii)f'*riii!itii»ii «>( A^M r- 
JctM. lit :« tml Ililliirtl iiiiioii^ tht* 
nia\t<r>« in Itrin'r** .V' *« -ii •.'/*. 
Sir. hi;i *»./ i* r<*<iuiri<i. 



* • .Villi iM father * is aaJrU bv tha 

i)I<l Si'otrh ir.in«tat4>r. 

Thr «)lil tnuiftlation ha* 'and gif 
tlmt H out. \ tit: in tin- whilk he ilryt wmm 
of hi<* Oi'iiiiurtt.hr nmy K'lf thatwoning, 
a«i .ili hi4 Mthrr Inntlu thrnw him i>f coq- 
•lueril k*o:i.n.' \«\ ('miiparr ihr rvXf 
«■!) lii'ViM* 111 till uiff .itHi\f. p. 119. 
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Ipswich, cap. 61. — Item usee est en Tavauntdite vyle qe si nul 1291. 
burgeys de la vile, qe seyt peer e comuner en meyme la vile, preygne 
femme, laquele qe ele seyt damoysele ou veve, mes q'il ne eyt mye 
espose autre femme avaunt, e la femme sourvyve soun baroun, eyt la 
femme apres la mort meyme cely soun baroun, tut le chefe mes soun 
baroun enterement, dunt il morust seysi en meyme la vile en seon 
demeyne com de fe, a tenir en noun de fraunke [baunke], dementers 
qe ele se teygne veve, saunz wast fere ^ ou alienacioun en disheri- 
taunce dil heyr soun avauntdit baroun ; e estre ceo seyt ele dowe de 
la moyte du remenaunt en meyme la vile, c'est a saver la oii ele deyt de 
dreyt estre dowe. E si seon baroun ne avoyt en la vyle forkes seulement 
un mes, ja le meyns teygne ele eel mes en noun de fraunke baunke, 
mes que les enfaunz soun dit baroun seyent herbergez leynz ovesqe luy. 

It is the custom in the aforesaid town that if any burgess of the 
town, who is peer and commoner in the said town, takes a wife, 
whether she be maid or widow, provided that he has not been married 
before, if the wife survives her husband, she shall have after her 
husband's death the whole of her husband's chief messuage, whereof 
he died seised in the said town in his demesne as of fee, to hold 
the same under the name of free bench so long as she remains a 
widow, without wasting the same or alienating it to the disherison 
of the heir of her said husband; and besides this^ she shall be 
dowered of the moiety of the remainder of the property in the said 
town, that is to say in such lands as she may rightly have dower of. 
And if her husband has but one messuage in the town, nevertheless 
she shall hold that messuage under the name of free bench, but the 
children of her said husband shall dwell therein with her.^ 

Cap. 62. — Item en dreyt de femmes qe ne deyvent en la vile apres 1291. 
la mort lour barouns fraunke baunke aver, demeorgent eles en le 
chefe mes xl. jours apres la mort lour barouns saunz wast fere, de- 
denz les queux lour seyt assign^ lour renable doware par le heyr 
lour avauntditz barouns, solom usage de la vile, c'est a saver la 
meyte de tutz les tenementz e rentes en la vile dunt lour barouns 
morurent seysyz en lour demeyne com de fe : ceo est a saver si le 
heyr [ne] lour voillie de soun bon gr6 dedenz meyme les xl. jours 
doware assignor. 

As touching the right of wives ^ who ought not to have free 
bench in the town after the husband's death, the wife shall stay in 

^ The nature of the repairs which *withouten that.' ^*-^'*'^ ^ ^***^ ' 
the widow in free bench is bound to ' The custom of free bench at 

undertake is carefully described, 1220, Gloucester is referred to in the 12th 

London Liber AUma, p. 68. Report Hiat, M8S, Comm, pt. 9, p. 411. 

^ A fifteenth-century translation has ^ i.e. second wives. 
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the chief iiiesrtiia^G for forty daja after the death, wtthoat waitinf tb* 
Haino, ami within that time her roasonahle dower shall be aMi|riied 
to \wr hy the heir of her said hite husband, according to the custom 
of the town, that is to say a moiety of all the tenements and rents in 
the town whereof the husband died seised in his demesne as of fee-» 
that is unless the heir chooses of his good will to assign ber dower 
within the said forty days. 

1807. Horthsmpton.' — Jiiratori'S dicunt quod mos et consuetado villa 

Northanitunie tiilis est, 4|ii(m1 mulieresin eadcm villa dotaiead hostium 
iccleHii* de ulif|uii corta Kumniu pecunie, si viros suos 8U|ierviisriniv 
tcnebunt tenementa de (|uibu8 viri sui fuerunt seisiti etc. tempore 
ilotacioniH etc., (|UouB4|iie summa dc (|ua dotaia fuerint ois plene 
Itersolvatur. 

The jurors wiy that the usage and custom of the town of North* 
ampton is that the women of that town who are dowered at ths 
church door with a certain sum of money, in the event of their sarviv- 
ing their husbands, shall have the tenements of which their husbands 
were seised etc.^ at the time of dower etc. until the sam with which 
the wife was endowed has been fully paid. 

lASa. Kidderminster, cap. 8. Vidua debot tenere et haliere terram post 

mortem inariti sui duui bene hc K^Tet, et Hi iM)nvicta fuerit in alitjuo 
crimine foriucaeioniK Hivi* adulterii |K*rdat tiTram suam totaliter. 

The widow ought to hold and have the land ' after the d<ath of 
her husband as long as she behaves properly, and if she shoaM be 
convictetl of any crime of fornication or adultery she shall loss the 
land wholly. 

1830. Hottingham.^ — A. (|ue fuit uxor K. de G. petit versus Thomam de 

Stafford et L. uxorem tjuH t€*rtiam partem xx. mcsuagiorum • • . in 
Notiiigham in burgo FrunciMH), et i|uartam partem xx. mesuagiorum 
... in burgo .\nglic(» ut rationabilom dotem suam. . . . Et predict! 
T. et L. dicunt 4|uod nulla tenementa in burgo Francisco tenent, 
unde dicta A. dotari deU't . . . et quod . . . tencnt duo mesuagia 
... in burgo Aiiglico ... it dicunt <juod tt^nementA ilia faenint 
in K4*iHina Uicardi de (i. ut de |KT«|uiHitu suo, et dicunt quod pre- 

' Af*ft. /'/«ir. p. :t02. thoiiKh the nidoH remarried. The rus- 

' i.r. * A* of fi'i'.' toil! of (MMltiiAfirhMler uttll sobclst* 

- S4*4* Kltoii, />nurr«(/AVnf,pi>.HH- that the uidow inkt*i alife int^rrst inher 

V. for othrr iiiAXi«>riiil cn»e* in whirn t\u- \\\\«\miui'^ pr<*|M*rt\ in borough. uiUcmi 

widow hnd the \%hole Innd whilr ^iiigle. provided for bv «idl. in which cast the 



and ooiild not tnkc ttir third part with can elect uhirh proviiion she will taks. 
A right to ri-iii.irr\ . MnKht«>n • V'.rT% dp • * lirrir\h «/ *V< tttnghnm^ i. 185. 

cap. *J< k'-t^** fi«4' U'lich fur \\U, rNfii 
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dicta tenementa sunt legabilia et legata sicut catalla sua vel denarii 
secundum consuetudinem Notingham.^ 

A. late the wife of R. de 6. claims against T. de S. and L. bis 
wife a third part of 20 messuages in Nottingham in the French 
borough and a fourth part of 20 messuages in the English borough 
as her reasonable dower. And the said T. and L. say that they hold 
no tenements in the French borough of which A. ought to be dowered, 
and that they hold two messuages in the English borough, but they 
say that those tenements were in R. de G.'s seisin as of his purchase,^ 
and they say that the aforesaid tenements are bequeathable and 
bequeathed like his chattels or money according to the custom of 
Nottingham. 



Nottingham.^ — Consideratum est per curiam quod . . 
et Matillda recuperent dotem suam, videlicet medietatem 
ipsius Matillde ex consuetudine burgi Anglici. 



Johannes 135S. 
. . utjus 



It is decided by the court that . . . John ^ and Matilda recover 
her dower, to wit a moiety as the right of the said Matilda by the 
custom of the English borough.^ 

Torksey II. § 30. — Item dicont quod vidue post mortem viri sui 1345 
habebunt medietatem omnium tenementorum in villa et campo de ^**^^*)' 
Torkesay que fuerunt viri sui in feodo, die quo earn desponsaverit vel 
postea, nomine dotis. Et si non habent pueros, ilia habebit medie- 
tatem catallorum, et si habent, non habebit nisi terciam partem 
catallorum post debitum suum solutum, ita quod vir unam partem, 
mulier aliam partem, et pueri terciam partem, excepto quod heres 
habebit utensilia inventa ut superius dictum est post mortem ante- 
cessoris sui. 

They say that the widow after the death of her husband shall 
have by way of dower a moiety of all the tenements in the town and 
field ^ of Torksey which were her husband's as of fee on the day he 
married her or subsequently. And if they have no children, she 



^ The conclusion of the case is not 
given. 

^ In Nottingham, inherited lands 
also could be bequeathed, as would ap- 
pear from Abb. Plac, p. 180. 

^ Records of Nottingham^ p. 170. 

^ The second husband. 

^ Archinfield had dower of the 
moiety, date imcertain, S. Taylor, QaveU 
kind, p. 109,without reference. On dower 
of the moiety see Broke, Abr. Custom 44 
and Count 65 which cite Y.B.5 Ed.IV.8. 



Dower of the moiety appears probable 
at Oxford and Canterbury from Bracton, 
Note Book, Nos. 577, 622, and at Cam- 
bridge, Cooper*s Annals, i. 68. Robin- 
son, Gavelkind, p. 85, says that Bye had 
dower of the moiety as in gavelkind, 
but the rule is not named in the borough 
custiunal. Elton, Tenures of Kent, 
gives many manorial examples for the 
wife's dower of the moiety of the land, 
the third, or the whole. 

"^ i,e, the arable area of the viU. 
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1411*. 



15Ui 
crniurT. 



15th 
centurj. 



nhall have tho moiety of the chattels, and if they have children.' ah« 
shall liave only thf third part of the chatt4*lA after the debu liave 
been paid, so that the dead has one third, the wife one third, and the 
children one third, save that the heir shall have the utenflili found 
i\A is aforesaid.' after the death of his ancestor. 

London.^ Item les feminefl aph-s le mort loare barouns, par 
custonie do la citef, averount loure francs bankz. C*eflt aasavoire, un 
femme I a vera \ apns la mort son Imrouii, del tenement deinx la ditc 
citeo, dount turn baron moriist neisi en fee, et en quel tenement le dit 
baroun et luy demurent ensemble al tomps del morant floun kar«)un, 
la Kale, la prineipale chambre et le celer entierment/ et soun aysement 
en la ciL^yne, le stable, pryvee, et eurtillage. en commune ov autres 
neceKsaries a luy appartjcn |aunts. pur terme de sa vie. Et a quel heure 
q'el soil marie el perdra le frank bank, et Houn dowere d'icelle 
8a[ujvant a luy dowere <Iez autreH tenements comme le ley demaunde. 

Wives, on the death of their husbands, by the custom of the city 
i^hall have their free l)ench. That is to say, that after the death of her 
husbaml the wife shall have of the tenement in the said city, whereof 
her husband tlicd seise<l in fee, and in which tenement the said 
husband and wife dwelt tou't'ther at the time of the husband *s death, 
the hall, the principal private chamber, and the cellar wholly, and 
her use of the kitchen, stable, privy, and curtilage in common with 
the other necessaries appurtenant thereto, for the term of ber life. 
And when she marries a^'ain, she shall lose the free bench and her 
dower therein, saving to h(T her dower of the other tenements aii the 
law requires. 

Dover, cap. 14, § 2. —And the wyf shall holly hold her dower after 
the detli of her huhboiul. the herytap* or the purchase of her husbondt 
whvb'S she hnldeth her sole.*' but as sone as she is marved to another 
man she shall lose all. 

Vorthampton III. cap. 4.' -Turveid hit is allso that if any man 
take a wife, hit shall Ih' ^inkI to dowen his wyfe at hia wille in a 
certeynt- suinme of hilver, and if he woll in this manere, that is for to 
sevnethat (»f that M*rt<vn suniint of silvere Im* indentures mad lietwiite 
the vever and his wilTe and hat hit U* mrolletl in the conivn roll of 



* S4'e U-Iow ttii Loptim. 
- See U'litw (HI Hrirlooiufi. 

* Hicnrt'fi KtilftnUir, p. \itl. 



An 



illuMrtitixr CAM* it( in IahuIom Lthrr 
AII'U* >iituUttil», p. :\\K\. 

* 'ft I'fllantuii iiul> I :wImii oiinirra,' 



Thr *ciirt<'«\ ' rule precede*. ■•# 
p. 114. 

Thr i*i»v« Ikiiitl nilc. Ilobinsoo, 
(!iti*lkt»i I, p. lt)o. 

r«ir th«' I nriier vvniton tee abov*. 
p. lo2. 
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dywer. And if he woU not dowen his wiflfe in a serteyn summe of 
silvere as hit is seide beforne, be she than dowed after the comen lawe 
of the londe. And if the wyfe that is dowed of serteyn holde the 
londes, tenementes, or rentes after the deth of her husbonde, and her 
grement be made of serteyn, than what tyme that the heyre come and 
make gree with the wiffe of the certeyn ^ [sum], thanne be the londes, 
tenementes, or rentes to the heyre delyvered. And if the eyre after the 
deth of his fadur be not of power to make grement [with] the wiffe of 
hir serteyn,^ thanne he shall commaunde thatshe hold londe, tenemente, 
or rent tille her grement be made, [provided that] that wiflfe ne shall 
done nor suflTre to done waste nor distruxcion : and if she make waste 
or distruxion or suflfre to be done, lese for ever the londes, tenementis or 
rentis, in which she has done or suffred to be done wast or distruc- 
cion withowtyn any recoverer of her certyne [sum] of the londes, tene- 
mentis, or rentis so wasted or destrued. And that is also well to 
understonde what so she be dowed of serteyn somme of silvere or by 
the commen lawe of [the] londe. 

Lincoln, cap. 34 (end). — And if any man that hath a wyflf dye and 1480-1. 
hathe no chyldryn, sche schall have half is godys to byre proprie use 
and half his landis and tenementis for terme of hir Ijrf, so thay be not 
tayld, the reversion to be after her deces acordyng to his last will and 
devyse, be the custom of the cite. 

Waterford CuBtomB, 3. — That wives had in their thirde as wife to i574. 
the testatour or intestat an estate for life onely in the said third, if the 
yeares [of the lease] continued so long, and that all wives were alwaies 
secluded and barred to demaunde any intrest in their said thirde of 
the said fermes or leases other then during their livis or to allien any 
longer. 

The consideration is that a great parte of the citie land belongeth 
to the church, and to inheritours not dwelling within the same, by 
reason whereof the inhabitants cannot purchase the inheritaunce, and 
neverthelesse the moste parte of their wealthe is layde oute for leases 
for yeares, and it were against the meaning of the lawe that women 
shoulde have so excessive a preferment to the hinderaunce of the 
children, where the costome is muche for the contynuance of families, 
which [leases] the churchmen, having inheritaunces within the Uberties 
of the said citie, do use to contynue and to preferre the heire of the 
first lessee. 

^ f.0. the do8 notnmata. 
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1568. Knareiborongh. — When a customary tenant seued of cusiomanr 

land han iHHue hv Iuh wife, the wife on the death of her husband can 
come to court, nuike tine, and l>e admitted to the whole * or a third fiart 
at her lilxrty. If she pays for the whole, then she ia to liaTi* the 
whole for dowrv for life while she rimains sole. If she marriea, the 
iH to have the third. If she makes fnw for his whole landa, then she 
is to have no part of her husband's ^oo<Is but at hia will and plouiure. 

1604 Tettenhall Begii, cap. 10. — Every widdow shall answarc to the heire 

the third part of the rent and all other thin^i^ belonging to the Unv- 
ment except shute of courte.* 

Dower of what the Husband dies seised of. 

1940 Lincoln.' — Item est consuetudo Lyncolnie quod nulla mulier po«t 

(about). niortem viri sui infra civitatem Lincolnie dotem petere {Miterit nisi 

tantummodo de tenomentis de (juibus vir seysitus fuerit ut de feodo 

die quo obiit. 

It is the custom of Lincoln that no woman, after the death of her 
husband, may claiin dower within the city of Lincoln eioepl only of 
the t4.'neiuent8 whereof her husband was seised as of fee on the 
day he ditnl. 

1S4H. Scarborough, cap. 9. -Item usi sunt dotare mulieres per viaam 

legalium burgensium de terris unde viri obierunt seisiti si heredea 
negligentes fuerint. 

They are wont to dower their wives by the \iew of lawful borgcene 
with lands whereof the husbands died seised, if the heirs ihould 
negIiK:t to do this. 

LSth Sandwich.* — Within the francheis shall no woman rtcover her 

coniurv. j^j^^.r of land, tenement, or rent, or of any such thyng after the death 
of her husband (»f the whieh her husband dyetl not sensed in,^ but yf 
the woman, as U* right of her heritage or by joynt purchase, were 
heamd therein U'fore and hath not made therof no recognysauiioe 
be fort- the maynr and jurats as the maner is by waye of a fyne 
arrered. 

* U.K. I.. II. \'1\. M'\, i\\nj\v, l». ri.'i. 

- Thf Trttriihall wtduu \\tu\ p<kuir * NotiniU)\s. In Cotton MS. JuUtta 

t<i M'll tlt»wi'r. M-tf |i. 74, with hctr'h pre- B. V. f. lU. 
einpt It'll. SiiinlArly. up to this point, KoauMy 

' Hroctuii, f. -tUl^. IpaHU'h, TAp. .VJ, :14*>*>. ii%p. V* tL\on»: cf. al«o Rt», 

ha«l till' -jum* ruU' ; s«i p. l*i:i. 17. fork- cap. 4;t illoUuwavi. 
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No Dower of Entailed Lands. 

Exeter.^ — Uxores alicujus tenentis in feodo talliato non debent 1382. 
dotari de tenementis talliatis secundum consuetudinem. 

The wife of any tenant in fee-tail ought not to be dowered with 
entailed lands, according to the custom. 



Dower as Preferred Debt. 

Berwick,^ — Dixerunt quod lex et consuetudo burgorum Scotie 1292. 
talis est, quod petitio dotis est principale debitum, et quod pre aliis 
debitis debet solvi. 

They said that the law and custom of the boroughs of Scotland is that 
claim of [money] dower is the principal debt, and ought to be paid before 
other debts.' 



The Writ eui in vita must be sued within Year and Day. 

York.* — R. de F. et Isolda uxor ejus petunt versus H. de S. xiiij. 1226-7 
sol. redditus cum pert, in Eboraco, quas clamant esse jus et hereditatem 
ipsius Isolde, in quern non habet ingressum nisi per W. de 6. quon- 
dam virum ipsius Isolde. ... Et H. venit et dicit quod non debet 
ad hoc breve rcspondere, quia ipse tenuit terram illam per unum 
annum et unum diem sine calumpnia . . . et consuetudo civitatis est 
quod non debet ad tale breve respondere nisi calumpnia inde facta 
fu[er]it infra annum.* 

R. de F. and his wife Isolda demand a rent of 145. with appur- 
tenances in York against H. de S., which they claim as the right and 
inheritance of the said Isolda, wherein H. has entry only through 
W. de 6., late the husband of the said Isolda. And U. comes and 
says that he ought not to answer to this writ, for he held that land for 
a year and a day without claim . . . and the custom of the city of 
York is that he ought not to answer the writ unless the claim be made 
within the year. 

' Izaacke, p. 63; see also Lincoln, fied dower from legitim rights, on the 

above, p. 127. ground that she recovers before all other 

^ liot. Pari, i. 108. See Bracton, claimants, 
f. 01«. * Bracton, Note Book, No. 1889. It 

^ Brissaud, Droit fr, p. 1694, note 1, is a cui in vita for the wife's own land, 

^vcs references to the texts for and not a case of dower as Bracton seems to 

against this principle. Bracton, f. 61(i, suggest, 
excludes the London widow with speoi- ^ The court upheld the custom. 

VOL. II. X 
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INHERITANCE OP LAND. 

The Yoimgest Son. 

1255. Leicester.^ — Quod omnes filii primogeniti de legitimo matrimonio 

in Leycestria et ejus suburbio, post mortem patris eorum, heredi- 
tatem paternam et habitacionem pacifice (etc.) decetero habeant et 
possideant, et sint eis heredes decetero legitimi ; ita quod filii ultimo 
geniti in dicta villa Leycestrie, qui ante concessionem et confectionem 
hujus carte nostre patribus vel antecessoribus eorum tanquam 
heredes in hereditate successerunt, toto tempore vite suo pacifice (etc.) 
hereditatem et habitacionem habeant. 

That all the sons first-bom in lawful wedlock in Leicester and 
its suburb, on the Other's death, shall henceforth have and possess 
peacefully the paternal inheritance and dwelling, and shall henceforth 
be their fathers' lawful heirs ; so that the last-bom sons, who, before 
the granting and making of this our charter, succeeded their fathers 
or ancestors as heirs to the inheritance, shall peacefully have the 
inheritance and dwelling during their lives. 

1859-60. Nottingham.^ — Bedditus petitus in Burgo Anglico resortire debet 

ad heredem juniorem. 

A rent demanded in the English borough ought to revert to the 
younger heir. 

1875. JottinghaTn.'' — Tenementa in Burgo F[ranci8C0 descendunt] firatri 

seniori. 

Tenements in the French borough descend to the elder brother. 

1300 Waterford, cap. 81. [De K]ereditate [et d]e partir. — D'autrepart si 

(about). ^^ chiteyn espousa une femme de qe il ad [enfauntz et muert cele 

femme, et il espouse une autre de ky il ad]^ enfanz ensement, e 

muert la seconde femme, et il espouse la tierce femme de qi il ad enfiaos, 

le fitz de la tierce femme si emportera ^ I'eritage par Tusage de la chit6* 

Of inheritance and of partition. — Furthermore, if a citizen 
marries a woman and has children by her, and the wife dies, and he 
marries another and has children also by her, and the second wife 
dies, and he marries a third wife by whom he has children, the 

^ Records of Leicester ^ i. 49. Simon Pasch. pi. 88 (cited H^Js* iL 877). 
de Montfort's charter, with Henry III.*8 ' Records of Nottingham, L 189. 

confirmation. ^ Supplied from the Dublin vernon. 

' Records of Nottingham^ i. 175, ^ So the Dublin version ; WateKford, 

and iii. 406 (1336), cf. Y.B. 21-2 Ed. I. enpartira. 
pp. 211, 213; Y.B. 1 Ed. III. f. 12, 
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son of the third wife ^ shall receive the inheritance by 'the custom of 
the city. 

Cap. 82. — D'autrepart si un citeyen ait failles ova sa femme at nul 
fitz, las suers partiront Taritage antra eaux. E si il ait fitz il avera 
Teritaga a las snares noiant. 

Furthermore, if a citizen has daughters by his wife and no sons, 
the daughters shall divide the inheritance among them. And if he 
has a son, he shall have the inheritance and the daughters shall 
have none of it. 

Oodmanchester, cap. 31. — Item quod si aliquis homo dicta villa 1324. 
habaat duos val tras filios per unam mulieram [legitime] ^ procreatos, 
junior dictorum filiorum arit haras patris sui secundum consue- 
tudinem manarii de Gumacastria.' 

That if any man of the said town has two or three sons lawfully 
begotten by one wife, the youngest of the said sons shall be his 
father's heir according to the custom of the manor of Godman- 
chester.^ 

Oodmanchester, cap. 34. — Item quod si aliquis homo habaat duos 1S24. 
filios [maritatos in vita sua]^ at unum dictorum filiorum habaat 
haredam masculum at altar filius heredem feminam, at postea illi 
duo filii moriantur vivente patra suo, tunc par consuetudines [manarii 
de Gumecestria] ® ille heres masculus erit hares ' illius hominis patris 
dictorum duorum filiorum. 

That if any man has two sons married in his lifetime, and one 
of the said sons has a male and the other a female heir, and after- 
wards both the sons die during the father's lifetime, then, by the 
custom of the manor of Godmanchester, the male heir shall be the 
heir of the man who was the fiather of the said two sons. 

Shrewsbury.^ — Quatuor messuagia • • . sunt de tenura de hoka- 1341 
day in Salopia, at omnia tanamenta ajusdem tenura in eadem villa, ^* ^^ '* 



^ At Godmanchester in the fifteenth 
century the youngest son of the first 
wife ; see below, note 3. 

^ Omitted in the version of 1824; 
added 1465. 

• The 1465 version is, * ... erit 
heres secundum usum et consuetudinem 
burgagii anglicani, licet habuerit duas 
vel tree uxores, et per quamlibet earum 
proles, junior filius prime uxoris erit 
heres etc.' 

^ This custom still holds good in 
intestate sneoession to lands (mforma- 



tion from the town clerk). See also 
Fox, Qodmcunchester, p. 93. 

* Added from the version of 1465. 

« Illegible. 

^ Here, instead of the above conolud* 
ing passage, the version of 1465 has * et 
non heres femin[e]us, licet sit j unions 
fiUi.' 

« Court Roll, No. 775. In roll 759 
(5 Ed. II.) there is another allusion to 
the inheritance of the youngest son as 
the custom affecting a certain tenement 
in the parish of St. Alkmimd. In 
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Becundum consuetudinem tenure predicte, descendere debent juniori 
masculo ut heredi. 

The four messuages ... are of the hokeday tenure in Shrews- 
bury, and all the tenements of that tenure in this town, aooording 
to the custom of the said tenure, ought to descend to the youngest 
male as heir. 



1224. 



1272. 



1291. 



Partible Inheritance. 

Ipswich.^— Et terra in Gypewico partita fuit inter eundem B. et A. 
fratrem suum secundum consuetudinem yille sicut ilia terra que fuit 
maritagium matris eorum. 

And the land in Ipswich was divided between the said B. and A. 
his brother, according to the custom of the town, as being land which 
was of their mother*s marriage portion. 

Exeter Court Roll 1. — Post cujus mortem descendit jus tanc inte- 
gretatis dicti tenementi cuidam 6. et M. sorori sue, uxori predicti J« 
le Barbur, ut filio et filie et unico heredi ipsius Jordani, 

After whose death the right to the whole of the said tenement 
descended to one G. and M. his sister, wife of the said J. the Barber, 
as the son and daughter and sole heir of the said Jordan.' 

Ipswich, cap. 38. — Item tutz les teuementz en Tayaundite vyle 
seyent partables auxibien entre les heyres madles com entre les heyrs 
femeles, si eux ne seyent forclos par doun on par devys de lour 
auncestre ; e que eel heritage seyt party d*entre les parceners apres la 
mort lour comun auncestre, quel houre qe nul des parceners voudra sa 
pourpartye demaunder. E si le herytage seyt party d*entre eux par 
lour comun assent, adunkes eyt T eyne parcener le avauntage achoisir 
quele purpartye q'il voudra, e dil eel ^ si plusours parceners y seyent, 
preygne chascun des autres parceners sa purpartye, solom ceo q'il 
eschera par sort.^ 



Comer's paper on Borough English in 
Sussex ArckcpoL Soc, vi., it is stated 
that the custom prevailed at Stamford, 
Derby, in part of Stafford, and in Glou- 
cester freeholds (pp. 174-5). Brighton 
custumaK cap. 1, gives the copyholder's 
lands to the youngest son, or daughter 
if there is no son, or to the nearest 
voungest relation. Elton, Ori(jinM of 
KriglM History, pp. 188-4, mentions 
Continental and English cases; also in 
Tenures of Kent ^ p. 165 sqq. 



^ Brocton, Note Booh, No. 1028. 

^ The court rolls of Exeter treat 
largely of suits arising out of partible 
inheritances. The share is called *pro- 
partia.' 

" dil eel » dcTel: for el (Lat. allds 
aliud), cf. Godefroy, iii. 206. 

* Ipswich custumal, cap. 41, shows 
that all the sons might take up the 
freedom by swearing on their fauier's 
sword. 
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All the tenements in the aforesaid town are partible alike among 
the male heirs and the female heirs/ if they are not foreclosed by the 
gift or devise of their ancestor, and [it is customary] that the inherit- 
ance should be divided among the coparceners after the death of 
their common ancestor, what time any of the coparceners may 
demand his share. And if the inheritance be divided among them 
by their common consent, then the eldest coparcener shall have the 
privilege of choosing which share he will have, and from the re- 
mainder, if there are several coparceners, each of them shall take 
his share as it may fall by lot. 

Exeter Court Roll 31.*'^ — Particio domorum ... in tres partes . . . 1298. 
filius primogenitus elegit prime secundum consuetudinem civitatis. 

At a partition of the houses into three parts . . . the eldest son 
chose first according to the custom of the city. 

Exeter Court Roll 14. — (Land descended to a brother and sister who i32i-2.« 
was married.) Maritata fuit extra astrum de communibus bonis per 
consuetudinem civitatis preclusa est ei actionem ulterius petendi. 

And because the said Joanna was married away from the hearth 
[with a marriage portion] from the common goods, by the custom of 
the city she is precluded from pursuing any further action. 

Torksey II. § 22. — Item dicunt quod tofta et messuagia sunt is45 
burgagia et non pertibilia in dicta villa ; terre in campis sunt perti- (*^"*)- 
bilia inter fratres de sanguine integro, et ubi non habet masculum 
omnia sunt pertibilia inter sorores. Et filius antenatus habebit tofta et 
mesuagia si non sint divisa * vel legata in testamento. 

They say that the tofts and messuages are burgages and not 
partible in the said vill ; lands in the fields are partible among 
brothers of the whole blood, and where there is no male, all are 
partible among the sisters. And the eldest son shall have the tofts and 
messuages if they are not devised or bequeathed by will. 

Dover, cap. 16.* — De tenementis perticipandis. Also all the tene- I5th 
ments amonge hem ben departible amonge the heirs males as it is in ^^^'^^'^T^- 
gavelkynde. 



^ Probably meaning that the females 
Bhare equally with the males, as at 
Exeter. 

' Izaaoke, p. 27 (1288), speaks of 
partibility 'inter fratres ot sorores,' 
Robinson's Gavelkind, p. 86, quoting 
Coram Bege Roll, Pasch. 5H. lY. rot. 29, 
* inter masculos et feminas.* An Act of 
Parliament, 28 EUz. c. 12, abolished the 
rule. S. Taylor, Oavelkind, p. 101, 



citing Plac. de juratis et assis. 16 Ed. I., 
states that in 1288 Wareham^ lands de- 
scended by custom tolboth males and i^ 
females by equal partition. Elton, 
Tenures of Kent, refers to the partibility 
of lands in Gloucester and Chester, p. 54. 

^ 14-15 Ed. II., not Ed. I. as calen- 
dared. ^ MS. i/ndivisa, 

'* So also in Rye, Robinson, Gavel- 
hind (1741), p. 85. In the Ejiares- 
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Effect of Husband's Second Marriage. 

1190 Northampton I. cap. 6.^ — Dc liheris prime uxoris et secxinde. Si quis 

^* " '' uxorem duxerit et liberos ex ea procreaverit et ilia obierit, et post 
mortem ejus aliam duxerit, et similiter ex ea liberos procreaverit, 
liberi prime uxoris heredes erunt de hereditate tempore prime uxoris 
possessa, sive masculi sive femine. Et si post mortem prime uxoris ali- 
quam terram adquisierit, licet bene dare illam liberis secunde uxoris. 

Of the children of the first ami second wife, — If a man marries a 
wife and begets children by her and she dies, and after her death he 
takes another wife and begets children hkewise by her, the children 
of the first wife, whether they be male or female, shall be heirs of 
the inheritance possessed '^ in the first wife*s time. And if after the 
death of the first wife he acquires any land, that land he may give to 
the children of the second wife. 

• 

1270 Leges Quatuor Borgorum, cap. 24. — Si burgensis aliquis duas uxores 

^* " '* habuerit et plures terras acquisierit et pueros de utraque uxore 
genuerit, omnes terre quas habuit die quo fuit vivus et mortuus, 
tam de hereditate quam de adquisicione, quas terras adquisitas non 
assignaverit alieui, que adquisite fuerint tempore prime uxoris rever- 
tentur ad puerum heredem prime uxoris. Et ita de terris adquisitia 
tempore secunde uxoris, que vertentur ad puerum heredem secunde 
uxoris, si tamen alicubi prius ante mortem suam non fuerint assignate. 
Et mulier secunda non erit in domo primi heredis, mortuo marito 
suo, nisi per xl. dies.^ 

If a burgess has had two wives and has purchased lands and has 
had children by both wives, all the lands which he had on the day of 
his death, by inheritance or purchase in the time of his first wife, shall 
go to the child ^ who is heir of the first wife, unless he has already 
assigned the purchased lands to another. And similarly of the lands 
purchased in the time of the second wife, they shall go to the child 
who is heir of the second wife, provided they have not been assigned 
elsewhere before the man's death. And the second wife shall not be 
in the house of the heir by the first wife, after the husband's death, for 
more than forty days. 

borough custumal the rule of daughters' English version. 

inheritance is that the eldest inherits "^ The English rendering has ' holden.* 

unless she is married, when the land ^ Bee the rules of * free bench/ p. 122, 

descends to the unmarried daughters, and Frag. Coll. cap. 19. 
If all arc married but one. the uninarriod ^ The old Scotch trans, printed by 

one shall have it ; if all arc married, the Innes has * ohilder ayris/ but another 

oldest shall have it. trans. Univ. Lib. KE. i. 5 has 'ye first 

^ Cap. 7 of the fifteenth-century aire.* 
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Gayton.^ — Nota quod consuetude de Geyton est quod vir habens isoo 
terras et tenementa si capiat uxorem et habeant simul exitum, exitus ^* ^^ ^ 
ille habebit tres partes terrarum suarum. Et exitus de predicta ^ 
mulieresua quartam partem hereditatis ; et si terciam habeat mulierem, 
exitus ejus habebit iiii. partem precedentis iiii,® partis et sic deinceps : 
et fiet divisio inter coheredes post mortem duarum matrum suarum 
vel trium quot sint et erit divisio firma. 

Note that the custom of Gayton is that if a man having lands and 
tenements marries [several times] and has issue by his first wife, that 
issue shall have three-fourths of his lands. And the issue of the 
second (?) wife shall have the other fourth of the inheritance. And 
if he takes a third wife, her issue shall have a fourth part of the afore- 
said fourth part, and so forth. The division shall be made among 
the co-heirs after the death of all the mothers, two, three or more, 
and then the division shall stand firm.^ 

Berwick-on-Tweed.^ — Also we'ordayne that if any brother of ours 1516. 
dy that has hade two wyffes and has porchest lande in both the 
wyffes days, the lande that he purchest in the forst wyffes tyme the 
said wyffes children to have the said lande, and if he purchest lande 
in the last wyffes days, the said wyffes children to have the saide lande 
so purchest in the saide last wyffes days, exsept he bequeit it be 
testament in his liege pousty or elles one hys dedbede, as aperrs 
mo playnly be oure chartoure. 

Bastards. 

Exeter.*^— Consuetudo in civitate Exoniensi est quod nothus non isss. 
gaudebit privilegio ullo pariter cum legitimis. 

It is the custom in the city of Exeter that a bastard shall not 
enjoy any privilege on an equality with the legitimate children. 

Marriage by Trothplight. 

Wakefield.^ — J. says R. ought not to be heir because he was born 12S6. 
before marriage solemnized at the church door {ad hostium ecclesie)^ 

^ From MS. Hargrave 886, f. 187 b, - sic, qa. for secunda. 

This follows immediately on the Not- ^ The statement is incoherent, but 

tingham custom, see above, p. 105. It is seems capable of elucidation, 
not clear which of the many Gaytons is * HiaL M88, Com., Various Colleo- 

meant, or whether Gayton is a borough, tions, i. 14. The rule is based on the 

The MS. consists of a fourteenth- L,QJB, cap. 24, above, 
century coUection of statutes, and the ^ Izaacke sub anno, 

two notes of custom follow after the ^ Wakefield Court BolU,QdL.'B2Jl^<m^ 

statute of Acton Bumell. i. 218. 
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but after tho pli^htinj:; f'f troth privately l^etweon them. R.,the elder 
brother, savH it is the ciiHt4)in on the lord'H land in these parta for the 
elder hrotlier, horn after trotlipli^ht, to l>e heir. (The jury say) that 
by the euHtom of the district {jtatriti) li. ought to be heir though bom 
before nmrria^^e. 

INIIKIUTANCE OF {i{K)I)S. 

Legitim.' 

1270 Legei Qnataor Bargomm, cap. 115.— >ConHuetudo est in omnibaa 

ubout). i^urgjg Seocie a tenii>ore<Ie quonon extat memoria in eontrarium quod 
si alitjuis burgenKis lil)eros proereaverit de uxore sua legittma et ipse ' 
deoc<lat. tereia pars omnium bonorum debetur filiis etfiliabus ipflonun. 
Le^itimus autem filiuK primogenituH et heres ejusdem viri et oxoria 
haU'l)it eandem i)orcioneni l>onorum (|uam ct tilii alii, ridelieet 
eijualem cum aliiH liUri.s. niHi ipse priUio^enituH fuerit forislamiliatna. 

It irt the custom in all the bur^^hs of Scotland, from the time 
wlioreof the memor}* of man nmneih not to the contrary, that if any 
bur^'css bcf^et.s chihlreii of his lawful wife, and dies, a third part of 
all the gOfKlfl shall be ^ivon to their sons and daughters. And the 
firstlM>m le^Mtimate mm and heir of the said husband and wife shall 
Imve the same share of the goods as the other sons, that is, shall 
phan' eveulv with the other children, unless the said firstborn has 
been forisfaniiliatiHi.* 

UVJ. London.* - Kt fait assavoire tje la ou un citezein de mcame la citea 

ad femme et eiifaunts et devie, tout lez bienz et chauteux du dil mort, 
apres He.*^ ' dettes paies, M*rrount departies en trois parties, dount 
Tune partie demurra a la mort. et serra distribue pur sa alme, el 
I'autre partie serra a sa femme, et la tierce partie a sea* enfaunis pur 
owelement entre eux d«*partier, nient contristeant ascun devys fait a 
contrairie. 

.\nd U' it known that when a citi/en of the said city, haring a 
wife and children, dies, nil the goiNlii and chattels of the said dead 
man. iifter his tlcbts have l>ceii paid, shall be dividfd into threa 
parts, wheH'of one purt shall reuiaiu to the dead man, and shall ha 
distributed for the good of his noul. and the second part shall \m for 

Cf. \hv Tt>rkH(\v nilr, cap. :U). aIniv«<. iiHunllv the funftfaiiiiliatcd wert enfoolM 

p. 12.'*. wiiiliT tloucraii'I fnt iN-iirti. i>f l.-ind. not * lulTanrcd.' S«c H.K.L. 

• TruK- *«'!!.. Clip, -il Oh- nil.- ati ii. 'JH'i, -^.U. 4:Mi. 

ri>t.'>uh«il ii|Hiii nt NfW(*Ahtlr-. iidiU Vf I * Un art* A'd/rndiiir, p. 100. 

jy fii. ' M^. *•'*. 

' OM So.'ttj-h irftii*. fr*in\; furtli ' ; MS. c^z. 
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his wife, and the third part for his children, to be divided among 
them equally, notwithstanding any devise made to the contrary.* 

London. Liber Albus, p. 392. — Quando nullus est exitus inter virum 1369. 
et secundam uxorem suam procreatus, et vir ille, licet habuerit exitum 
de prima uxore sua superstitem, obierit, secunda uxor sua in hoc casu 
habere debet medietatem bonorum et catallorum que fuerunt illius viri.* 

When there is no issue begotten by the man and his second wife, 
and the man dies, although there be issue by the first wife sur- 
viving, the second wife ought to have the moiety of the goods and 
chattels which were her husband's. 

Oodmanchester, cap. 44.^ — Item si aliquis vir in dicta villa habens I4d5. 
libertatem in eadem decesserit intestatus, quod deductis tunc debitis 
suis de omnibus bonis suis mobilibus, de illo quod residuum fuerit uxor 
sua habebit unam partem et altera pars distribuet[ur] inter filios et 
filias suas non maritatas in vita sua. Et si vir [decesserit] non 
habens uxorem superstitem, quod tunc bona que per eum non 
fuerint divisa nee legata in vita sua, una pars executoribus suis relin- 
quetur ad disponendum secundum quod eis videbitur, relique due partes 
di\*idantur inter filios et filias non maritatas ut supra, deductis debitis 
suis [et expensis funerariis ?] ^ de toto ; et quod legaverit in vita 
sit ad disposicionem executorum suorum. 

If a man having the liberty [of the town] dies intestate in the said 
town, then his debts being deducted from the sum of his movable 
goods, his wife shall have a half of the residue, and the other half shall 
be divided among the sons, and daughters unmarried in his lifetime. 
And if the man dies leaving no surviving wife, then the goods which 
were not devised or bequeathed by him in his lifetime shall be left to the 
executors, one third to be disposed of as thej may see fit, the other 
two thirds to be divided among the sons and unmarried daughters as 
above said, his debts and funeral expenses having been deducted from 
the total. And what he bequeathed in his lifetime shall be ^ at the 
disposal of his executors.'^ 



* Bracton, f. 61 a, and Fleta, p. 126, 
state that London had no such custom : 
the widow has only her specified dower, 
the children what the father leaves them, 
and reasons are given why this should 
be so. Cf. if.E.L. ii. 848. 

' Kiley notes that a seventeenth- 
century hand has commented that this 
presupposes a fiill advancement of the 
children of the first wife. The date is 
given by Cal Letter Book G, p. 250. 

^ Not in the version of 1824. 



* The p of expermM alone is legible. 

^ It seems possible that a negative 
has dropped out, and that this should 
read ' shall not be.* 

^ The custom of the archiepiscopal 
province of York was also the custom of 
the city of York. Gainers ed. of Wid- 
drington*8 Analeeta Ebor. gives the 
same, but no early statement of the 
custom has been found. Fordwioh, cap. 
27 (and Sandwich), had the custom m 
cases of intestacy only. 
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1539. ; Oalway.^ — It ys ordered . . . that no woman might have the election 

and chosse of the third parte of ther husbandes goodes, or such as they 
had brought at the tyme of hir marriage, but onely accordinge the 
kinges la wis used in the realme of Ingland and Irland, as to saye, the 
thirde part only of hir husbandes goodes at his deceasse. 

Heirlooms. 

1220 Dunstable. Harl. M8. 1886, f. 79a.— Item dicunt ubi vidua dimittit 

(* ^° '' francum bancum debet dimittere heredi utensilia coerencia terre vel 

clavo vel cavicula.^ Item principalem mensam cum tripodibas, 

meliorem vegetem, et cuvam et alveum et pelves et securim, et 

ciphum meliorem, et cultrum cum vomere, et bukettum putei com 

fune. Alia vero poterit legare vel dare, set de wasto edificionim non 

tenebitur respondere, nisi quatenus vastaverit post prohibicionem 

regis. 

They say that when a widow gives up her free bench, she ought to 

leave to the heir the utensils fastened to the soil with nails, large or 
small. Also the principal table with the tressels,' the best wine* 
vessel, and the vat and trough and basins, and the axe, and the beat 
cup, and the coulter with the share, and the well-bucket with the 
rope. The other things she can bequeath or give away,^ but she 
shall not be held responsible for the waste of the buildings except in 
so far as she may have committed waste after a royal pro- 
hibition.^ 

1270 L^es Quatuor Burgorum, cap. 116. — De vasis et utermlibiu ad here" 

^^ ^ '' dem pertinentibus. Si homo vel femina burgonsis in burgo moriatuTi sive 
testamentum fecerit sive non, de omnibus bonis suis heres habebit ad 
domum suam ista utensilia: — scilicet mensam meliorem, mappam, 
manutergium, pelvim, lavatorium, principalem lectum com linthea* 
minibus et ceteris pannis ad lectum pertinentibus, lectum plumalem, 
melius plumbum cum maskfat, cupam, barellum, lagenam, cacabam, 
tripodem, fissum, caminum, urceolum, uncnm. Ista a domo legari 
non possunt. 

0/ the vessels and utensils belongin/j to the heir. — If a man or a 
woman burgess dies in the borough, whether he has made a will or 

> Hist. MSS. Cam., lOth Report, pt. whole of the movables except the heir- 

V. p. 408. looms. 

- See Du Cange for cavicula = clavi- ^ Before the Statute of Merton the 

cula. action for waste was an action for breaoh 

* * Tripod ' may mean any support- of prohibition. Ct Stat. West. II., c. 14 : 

ing substructure. ' Non fiat de cetero breve de prohibitioi&e**. 

' The widow appears to be given the 
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not, out of all his goods the heir shall have for his house these 
utensils, namely : the best table,^ table-cloth, towel, basin, laver, the 
principal bed, with the sheets and other bed-clothes, the feather-bed,^ 
the best boiler, with the" mash-vat, wort-vat,^ barrel, gallon-pot,^ 
kettle, gridiron, skillet, fire-pan,* stoop and cruskyn.® All these 
things cannot be bequeathed away from the house. 

Item quicquid edificatur, plantatur, aut seritur, totum solo cedit. 
Item whatever is built, planted, or sown, all goes with the soil. 

Item habebit cistam, hucham, aratrum, plaustrum, bigam, redam, 
oUam eream, patellam, cratem ferream, girdalium, mortarium, 
pilam, discum, perapsidem, ciphum, xii. coclearia, scamnum, scabel- 
lum, tribulam, stateram cum ponderibus, vangam, securim. 

Item [the heir] shall have the chest, hutch, plough, wain, cart, 
car, brass pot, pan, roasting-iron, girdle, mortar, pestel, dish,^ 
doubler,^ cup, 12 spoons, bench, form, stool, scale with weights, spade, 
and axe. 

Et si terra sit hereditaria, omnia ista ad jus hereditarium spectare 
noscuntur. Sed in legitima potestate vendi possunt, si necessitate 
vel paupertate dominus eorundem compulsus fuerit, et hoc testificetur 
per bui'genses. 

Et de predictis vasis et utensilibus omnibus et singulis semper 
meliora pertinent ad heredem. 

And if the land be of inheritance, all these things clearly belong 
to the right of inheritance. But they can be sold in liege poustie 
if the owner of them be compelled by necessity or poverty, and the 
burgesses bear witness to this fact. And of the aforesaid vessels 
and utensils, all and singular, the best shall always belong to the 
heir. 

Leges Borgonun, MS. Kk, 1. 6, § 3. f. 206.-— The lawis extract of the I5th 
burow lawis. And a man or a woman burges in a burgh dee, quhether ^^'^^"'y* 
thai mak testament or not, of al the gudes the aire sal have to his hous 
yn utensilis, that is to say the best burde, trestis, bordclath, towale, 
basyn, lawar, the best bedd, couche bed and fether bed with the 
shetes, blancats and coverlate, codds,^ bouster, courtings,^^ and uthir 

^ Innes's old Scottish translation ^ lb. brandreth, posnet, chymney. 

adds the * trestis,' tressels. ^ lb. * cruk.* 

' lb. ' or noppis ffloek mattresses] gif ^ lb. *mazar.' Corr. * paropsidem.' 

tbar be no fethur bea.' " A large wooden platter; see^. E. D. 

^ lb. gylfat = guile -vat, a word still in ' pillows, 

use in Yorkshire for wort-vat. ^^ curtains. 

* lb, caldrone. 
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tilings that |H*rt(-ins to the Imm], the l»eflt IcmIc with the maflhht, tub, 
hard, hii(l;^'alloiu-. cnhhoius chimnay, hrandreth, caldroiirrake, rum - 
{tan,' lanteriu'. Thin thini^s and sicHke may not Im* |iut fraye ayn-. 

Ittiii (luhateVtT i> hi^git, sawiii nr nett. The aire sal haf the best 
hayst, harow, hU-d, itlciirh, wayius cart ; the I>e8t hrasin iK>tt and pan, 
thf ht^t i>)iar;^e()ur, (hihlarr, dis^'hc, sawoare, cop, pefle' and xii. d. 
[xiV] siluor Kpunys, hcnk, KtuliH, Italance with the weclits, quart, pynt«, 
c)u»i)yn, inuelRkiii, al the said things and sic like iH^rteins to the aire, 
and Mic liaf liuretage. ]>ot for neceHsite al the said things may be 
sauld.* 

l'2M. Frag. Coll. cap. 20. Naves, navicule. hatelle, nee et|ui alicujua 

hurgcnsis defiincti nullo nioilo heriHlitaric ad heredein siMfCtabunt. 
Sed tantiini nielior palefridiis (|iien] i])se hurgensia habuerit spectat ad 
heredeni, duni tanien non fuerit legatns alicui domui religiose, quod ai 
fuerit, hens de racione {KUest iK*tere meliorem ei|UUiB |)ost ilium. 

Burgt'nsis {Mitest legare ct conferre arma sua et utensilia 8ua 
cuicinni|ue voliierit in lecto i-gritudinis et extra, salvia heredi sno 
armis et utensilihus principalibus. 

Ships, Milling )»ojits, n)W-))oaUt, and the hones of any dead 
hurirt'Hs do not heltin*; in any way by ri^'ht of inheritance to the heir. 
I'lUt only the best pulfrey which tin* burgess had belongs to the heir, 
provided it lias not U'fn iKNiui-athetl to any religiou.n liouae, and in 
that case the heir n-asonablv can claim the next best horse. 

A bur^i'SH can Ix <pieath and ilevise his arms and his utensils to 
whomsoever he will, in sickness or in health, saving to tbe hair 
best ann.i and utensils. 



Feb 'jii. Leicester. — II* nn, ConHideratuiu fuit . . . quod quililiet ht 

^*^'^ {H>Ht dtH'cHKuni patris hui natu^ in villa Leyce>trie habebit omnea 

li)»ertates <|uas pater suns habuit, tani in suhurbio quam infra nllam. 
>ine alitpni reden)|K*ione. Kt quinl ipse halNhit va^a predicta videlicet 
melius plunihuni in furnace, meliorem ollam eneam, meliorem pelvim 
cum lavatnrio, meliorem nnizerium, cicleare argenteum,^ menaam 
meliorem cum nnliore nnippa.' 

' «lAiiii(*Min rt i*ur«)H thi*t wi)i«i. hui i»* the siUixr. 

unC(Tta:ii nf th*- jmitiim tucittuti^'. li» *'* nh ♦■/ I.rtrratrr, i *il9. 

' A IllrAHMP i"T }i«i.illll^* lli|ili<i«. (*]illCfllt il III MS. 

* For iin - If. 1 Uv • ril:imiii-r eo*.* oo to i*y that 

* 111 thf «Aiiii' M>^. '• 4. f. *21. th* n' 1*1 (hi****- ctx**!** iii-»> h« i«»M to pay the 

Mt All tin T \rrH:i-::. Wlnrh llilltlt-* aImi fnthlT n <ltht«. It UAt ni» Joubt With a 

tt!i* f.i:( « r « )>-'r<»i , hikrt]rs>4, wi A|^wi*>. aikI \ :« w !•> Ii ci'*<ftttnn rni thi« nibj^et that 
:i]. * II •itrti-un* lit ' uiiiniiK nt ••! hi*> th«- i>M i <.-t*'iii hApprti* to be ftrt out al 
i>iNi\, iin«l tKi II i^iM't A Mitotii'ii friitii leni:th. 
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The heir. — It was decided that every heir born in the town of 
Leicester shall after his father's death have all the liberties which his 
father had, both in the suburb and in the town, without any fine. 
And that he shall have the aforesaid vessels : that is to say the 
best boiler, the best brass pot, the best basin with the laver, the best 
mazer, the silver spoon,^ the best table, with the best table-cloth. 

Oodmanchester. Court Roll of 6 Ed. II. — ConBideratum est et statutum idi2->3. 
per plenam curiam de Gomecestre' quod quisquis heres capitalis accipiet 
quasi hereditaria hec omnia sequentia mobilia notata post decessum 
parentum suorum si inventa sint indistincte legata, salva dote mulieris, 
si virumsuum supervixerit, ac nichilominus porcionem omnium vasorum 
residuorum, videlicet meliorem oUam tocius domus cum meliore patella, 
lavatorium cum pelvi, morterium cum pastel, tripodem, craticulam, 
fosBorium, vangam, furcum,^ cistam, ciphum, taballam cum tristibus,^ 
axam, unum ^ lectum, mappam, manutergium, meliorem carectam, 
carucam cum ferris pertinentibus, unam * mensuram busselH, trabam, 
epiridium, quod interpretatur barwe. Et cum mulier receperit partem 
de predietis suo proprio usui utendam ponetur precium de receptis 
suis, solvendo heredi si aliquod dampnum inde fecerit. Insuper mulier 
recipiet porcionem suam de omnibus vasis et utensilibus residuis 
preter predicta spectancia heredi, inde voluntatem suam faciendam 
cuiqumque voluerit assignare.' 

It is decided and ordered by the full court of Godmanchester that 
every chief heir shall receive, as it were by inheritance, all the 
movables hereafter mentioned after the death of his kinsmen, if they 
be not specifically bequeathed, saving to the wife her dower if she 
survive her husband ; and that nevertheless [he shall have] his 
portion of all the remaining utensils ; to wit, the best pot of the whole 
house, with the best pan, a laver and basin, a mortar and pestle, a 
trivet, a gridiron, a spade, a shovel, a fork, a chest, a cup, a table 
with tressels, an axe, a bed, a table-cloth, a towel, the best cart, the 
plough with the irons belonging thereto, a bushel measure, a sledge,* 



^ But the mention of the spoon is 
cancelled. 

^ The introductory phrase is not in 
the custumal of 17 Ed. II., which gives 
this as cap. 21. 

^ Cap. 21 has (better) furcam, 

• The usual form of the word is trig^ 
telluSj not tristis, 

' unum omitted in cap. 21. 

^ unam omitted in cap. 21. 

" In a fifteenth-century version of 
the custumal the list of heirlooms is 



omitted and the chapter runs (so far as 
it can be deciphered) : — Item qnilibet 
capitalis heres accipiet jure hereditario 
post decessum parentum suorum melio- 
rem rem [ three or four words illegible] 
si per parentem non fuit legata, salva 
dote mulieris si virum suum supervixerit, 
ao nichilominus [porcionem onmium 
va]sorum: com mulier receperit par- 
tem [and as above to the end]. 

" Wright- Wtilcker gives traha = sled. 
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on the day of his death : to wit, the best bed with counterpethe and 
sheets, a hutch, the whole cupboard, a tun with the b^||^p if it be 
of silver or of mazer, a silver spoon, the best tabj^^Ioth, towel and 
napkin, the best table with tressels, the best laver and basin, the best 
pot, gridiron, pan and trivet, the best mash- vat and guile- vat ^ and 
trough, and a tub and a cat,^ the best boiler and hand-mills, and all 
that is a fixture and that stands on the land ; the best cart with its 
belongings, the best plough with its belongings, and the harrow if 
the said ancestor had one when he died in the said tenements which 
the heir shall have ; and if he [the ancestor] had utensils in other 
tenements the heir shall have none of the said utensils. 

Waterford, cap. 141.^ — ... it have be considered by Maire and I6II-2. 
consail and commynes how there have bene great variaunce now of 
late in taking of principales and by supposails in likewise to be in 
tyme commynge. And forasmuch as taking of such principales is 
not by commene lawe, butt only by custume and usage, it have be 
founde noo such custum here to be used oute of tyme of mynde. 

Provided thart the son and ayre shall have the fadreis body 
harnois * and signate. 

Berwick-upon-Tweed.^ — That where a fremane deseces tested or 1516. 
untested and has childrene, the eldest childe to have the prencipauU 
of everythinge pertenyne to hys father, and if he had two dosone 
spones, the childe to have the best dosone, and if he have but one 
dosone the childe to have one of the best spones and no mo, and of 
every ayrlome the best. 

Kilkenny. Bothers Eeg^ister, f. 103 a. — Principals, Memorandum 1532. 
that it is established, ordained, and enacted by the soveraign,^ 
burgesses and commons of the towne of Kilkenny that no man of the 
same receave ne take any principall of his fatheris goods but his 
harneis and signed ' onely. 

Enaresborough. — Also that after the deth of every customary 1568, 
tenant his next heyre ought to have for his heyre loms the beste 
wayne, the best coupe, the best plough, the best headyoke bolt and 
shackle, and one teame, the best cowberk,^ the best table, the best 

^ See above, p. 189, note 8. * Hist, M88, Cam,^ Various Col- 

^ ? a cat-boat ; but a cat may have lections, i. p. 18. 
been desired as a mouse -hunter. ^ Chief officer of the borough. 

^ Hist, MSS, Com,, Tenth Eeport, ^ Signet, seaL 

pt. ii. p. 825. ^ ? cupboard. 

* Father's body-armour. 
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1667. 



1604. 



1663. 



standing bedd/ the best cawdron, the best potte, the best arke, the 
best charger of pewther, the best basen and ewere if any be. 

Iri8htown. Hall Book, f. 30 b. . . . agreed bye the Portrive, bur- 
gesses and commons, that from henceforwarde and for ever herafter 
when it shall happen that enny burgess or inhabitante of this 
corporacion shall dye and having more sons than one, that presently 
at the division of the testatoris goods, the eldest son shall have and 
enjoy free to him a principall without division, namely the fatheris 
signctt, best suite of apparel ^ and weapon, soe the testator be woorte 
£20 in movables : if not, that he shall have one principall without 
division.^ 

Tettenhall Regis, cap. 13. — Item every heire after the death of his 
father shall have the beast brase pot and [of] all other implements the 
best. 

Archinfield.^ — In like manner ' there are certain Principals (for so 
they call them) in Urchenfield, that (like heirlooms) pass to the eldest 
(and herein the Welsh and this doth disagree) and are not subject to 
partition ; such as is the best beast of any sort, the best bed and 
furniture, the best table, the best dish, &c. . . . cannot be given 
away . . . nor so much as set to pawn.*^ 



^ As Ci)iupared with the truckle-bed, 
which folded up to go underneath the 
fixed bed. 

• Apparel = amiour. 

^ The meaning would seem to be tliat 
if the testator's goods are not worth 20/., 
the heir may have only one article as 
principal before the shares of the children 
are divided. 

* Silas Tftjlor's Gavtlkiwl (1608), p. 
150, wliich is the source of the state- 
ment in Gough's ed. of Camden's Bri- 
tannia ^ 17b9, ii. 447. 

^' Taylor has referred to tydyn in the 
laws of Howel {Leg, ^ValL ii. 780, and 
see Elton's OritfinSf 2nd ed. p. 182). 
Hatcliet. boiler, ploughshare went to the 
yoimgost with the chief messuage, and 
if given in gage can be redeemed and 
never lost. 

" For county customs reference may 
be made to the custom of Cornwall, 
Polgrenn v. Feara, temp. Hen. VI, 
1 Cal. Proceedings in Chancery xxxix., 
• yn cas ytT any persono dwelling wytli- 
vnno the saide countedve, that hvs hevr 
schnll have off all maner off godes of 
hys faderys the principals.' See 



Williams, Personal Property^ p. 128, 
15th ed. For a Cheshire custom see 
Lancashire Wills, Chetham Soc. i. 21 
(1520), cited in N.E,D, 8.v. heirloom. 
The custom cited Co. Lit. 18 6 as that 
of a hundred of Stretford in Oxfordshire 
is a custom of Stretford, a hundred of 
Herefordshire, as the roll coram Rege 
41 £d. III. Trin. m. 21 shows. '£t 
consuetudo hundredi de Stretford infra 
quod manerium de Erdesleye existit toto 
tempore usitata talis est, quod heredes 
terrarum et tenementorom infra dictum 
hundredum existencium post mortem 
antecessorum suonim habebunt per 
liberacionem executorom sea adminis- 
tratorum antecessorum saorun princi- 
paha, videlicet de quocumque genere 
catallorum utensilium et neoessariorum 
domorum et culture melius catalla iDina 
generis, videlicet optimum plaustrnm, 
optimam carucam, et optimum ciphum, 
et sic de aliis instrumentis etc.* 

Prof. Maitland refers me further to 
Litf. Cant. ii. 411, where in 1862 it ap- 
pears that at South Mailing (Sassez) 
and in tliose parts, it was the enatom 
that certain principal chattels remained 
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WAEDSHIP. 

Pembroke, cap. 12. — Et si heres talis est quod non possit terram iioo- 
tenere vel defendere, si burgensis qui obierit testamentum habuerit, ^^^^' 
heres illius et hereditas in custodia illorum remaneat in quibus 
[manibus] ilium commisit. Si autem testamentum non habuerit, 
consilio propinqu[i]orum amicorum et assensu burgensium meorum, 
heres et hereditas in custodia alicujus amicorum remaneat. 

And if the heir be one who is unable to hold or defend land, and 
if the burgess who died left a will, his heir and the inheritance shall 
remain in the wardship of them into whose hands he has committed 
him. But if he made no will, then, by the advice of the next kinsmen 
and by the assent of my ^ burgesses, the heir and inheritance shall re- 
main in the wardship of one of the kinsmen. 

Bristol Charter, cap. 17. — Nullus dominorum suorum propter use. 
forinsecas terras habeat custodiam vel donacionem filiorum vel 
filiarum suarum vel viduarum, sed tantum custodiam tenementorum 
suorum que sunt de feodo suo donee etatem habeant. ^ 

None of the lords [from whom the burgesses hold foreign tene- 
ments] shall have the wardship or the marriage of the sons or 
daughters or widows of burgesses, on account of lands held outside 
the borough, but they shall have only the wardship of the tenements 
which are of their fee, until the heir is of age. 

Bury.^ — In villa tamen Sancti Edmundi consuetudo extitit racione 1200 
burgi ut proximus consanguineus habeat wardam pueri cum heredi- ^*^^*'* 
tate usque ad annos discrecionis. 

In tbe vlU of St. Edmund, because it was a borough, the custom 
was that the next of blood should have the wardship of the child with 
his inheritance until he came to years of discretion. 



attached to the villein tenement for the 
use of the next tenant ; when the Chapter 
confirmed the Archbishop's manumis- 
sions, the manumitted were given power 
to dispose of their goods by will or to 
carry them away, but the * principals ' 
were to remain attached to the tene- 
ment. 

^ The charter purports to be from 
Henry I. 

^ This clause was copied in the DubUn 
charter of 1192 and in all the Irish 
charters on the Dublin model. Also, 

VOL. n. 



with sUght variations, in the charters of 
Geoffrey fitzBobert's model (except 
Inistioge and Wexford). At Eells the 
lord adds, * nisi de me sicut dictum est 
extra burgum in capite tenuerint.* Of. 
H.E.L. i. 802, ii. 487. 

• Jocelin of Brakelond, p. 78. Cf. 
Hist. M88, Com. 14th Bep. pt. viii. p. 
126, summarising the abbot's case 
against the burgesses; in 1804 it was 
said that the burgesses * usurped ' the 
wardship of minors and orphuis. See 
below, p. 149. 



146 BOROUGH CUSTOMS 

1215. Dnnwich, cap. 4. — Freterea concessimas eisdem bnrgensibiiB 

nostris quod nullus habeat custodiam filiorum Baorum vel filiamm 
vel heredum suorum vel terre vel catellorum saorum, nid parentes et 
amici soi proprii, vel illi quibus ipsi providerint et castodiam inde 
alligaverint ; et quod nullus filiorum vel heredum suomm oogator 
uxorem ducere nisi in propria voluntate sua, et quod vidue eomm in 
propria donacione sint et ad propriam voluntatem soam.^ 

Further we have granted to our said burgesses that no one shall 
have the wardship of their sons or their daughters or their heirs, or 
their land or their chattels, but only the kinsmen and next friends, or 
others whom they provide, and to whom they delegate the wardship, and 
that none of their sons or their heirs shall be forced to take a wife except 
of his own free will, and that their widows shall be in their own gift, 
and shall marry or not at their own free will. 

1230 Haverfordwest 11. § 8.^ — . . . nee sit nisi in custodia parentum et 

(about) amicorum suorum. 

And the burgess*s heir shall be only in the wardship of his kins- 
men and friends. 

1240 Bristol I. cap. 30. — Major habeat omnia jura que ad eum pertinere 

(about), golebant et cognoscat ' in causis que ad ejus audienciam pertinere 
Solent, ut de bonis et custodiis orphanie ubi non apparent proximi 
parentes sive ubi contencio oritur de eorum custodiis. 

The mayor shall have all the rights which were wont to belong to 
him, and he shall have cognisance of causes which are wont to be- 
long to his jurisdiction, as cases concerning the goods or wardship 
of orphans, where the next kinsmen do not appear to claim it, or 
where contention arises about their wardship.^ 

1270 Leges Qnatuor Bnrgorom, cap. 98. — Si contingat quod borgensis 

(about), moriatur, heres et catalla sui, si fuerit infra etatem, erunt in custodia 

parentum ex parte matris, et hereditas tota in custodia parentum ex 

parte patris. 

If it chance that a burgess die, the heir and his chattels, if he is 
under age, shall be in the wardship of the kin of the mother's aide, 
and all landed inheritance shall be in the wardship of the kin of the 
fjftther's side. 

^ This clause is preceded by a rule on Bristol Charters^ p. 81) the mayor re* 

the marriage of daughters ; see p. 86. ceived a formal grant of authority to 

3 Sec above, p. 77. take bonds for orohans' goods ; bat tiiis 

3 MS. cognoscant, was sometimes done without chartered 

^ By charter of 5 Ed. III. (Seyer's grant. 
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London. Liber Albns, p. 108. — Dicunt quod bene licet cuilibet de 1243. 
civitate in testamento suo legare cuicumque voluerit custodiam pueri 
8ui . . . Si autem non legaverit et hereditas ex parte patris pervenerit, 
tunc mater ipsius pueri vel propinquiores ex parte matris habebunt 
custodiam ... si autem hereditas provenerit ex parte matris, tunc 
propinquiores ex parte patris habebunt custodiam . . . ita quod cus- 
todes tenentur respondere predicto heredi, cum ad etatem pervenerit, 
de omnibus exitibus predicte hereditatis. 

They say that it is lawful to anyone of the city to bequeath by will 
the guardianship of his child to whom he will. . . . But if the wardship 
be not bequeathed, and the inheritance comes of the father's side, 
then the mother of the said child or the next of kin on the mother's 
side shall have the wardship . . . but if the inheritance comes from 
the mother's side, then the next of kin of the father's side shall have 
the wardship . . . but so that the guardians are bound to answer to 
the said heir when he comes of age for all the issues of the said 
inheritance.^ 



London.^ — Major et aldermanni . . . dicunt quod consuetudo non 1310. 
est talis in civitate predicta quod propinquiores parentes puerorum 
minoris etatis existencium, quibus hereditates ipsorum puerorum in 
civitate predicta post eorum obitum hereditarie descenderenon poterunt, 
custodiam terrarum et tenementorum que sunt de hereditatibus illis, 
bonorum eciam et catallorum ipsorum puerorum, habere debent usque 
ad legitimam etatem etc. sicut predicti W. et E.^ per breve suum 
supponunt. Dicunt enim quod juxta consuetudinem civitatis predicte 
omnes terreet tenementa et eciam bona et catalla hujusmodi puerorum 
post mortem antecessorum suorum in manibus ipsorum majoris et 
aldermannorum seisiri debent, et per eorum disposicionem et ad 
eorum voluntatem tradi et liberari per bonam et sufficientem securi- 
tatem cui vel quibus voluerint, ad respondendum hujusmodi pueris 
cum ad plenam etatem suam pervenerint de eisdem terris et tene- 
mentis, bonis et catallis et eorum exitibus. Et dicunt quod talis est 
consuetudo in civitate predicta et extitit a tempore quo non extat 



memoria.* 

* Cf. H.E.L. i. 803, notes 6 and 6, on 
the beginning of the guardian's account. 

« Coram Rege RoU, Pasch. 8 Ed. II. 
rot. 74 (No. 200). 

^ They claimed the wardship as next 
of kin to whom the inheritance could 
not descend. 

^ On this case see Cal, Letter Booh 
D. pp. 182, 187, 228-4, 280. Many other 



passages give further information on the 
subject of wardship. Cf. Ahh. PUic, p. 258 
(1805), on imprisonment of a guardian 
who refused to give surety for orphans* 
goods. Bot Pari i. 218 (1806) shows 
that the Londoners, defending their ward- 
ship custom, claimed to hold in socage. 

The London Letter Books are full 
of entries on the subject of wardship. 

L 2 
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The mayor and aldermen saj that it is not the custom in the said 
city that the next friends of the children of minor age, to whom the 
children's inheritance in the city cannot descend hereditarily after 
their death, nhould have the wardship of the lands and tenements 
which hrc of their inheritance, or of the goods and chattels of such 
children, till they are of full age etc. as the said W. and E. declare 
hy their writ. For they say that, according to the custom of the said 
city, all the lands and tenements and also the goods and chattels of 
such children after the death of their ancestors should be seised in 
the hands of the mayor and aldermen, and should be handed over and 
delivf^ed according to their disposal and at their will, on good and 
Huflicient security, to one or more as they wiU, to answer to the 
children when they come to full age for the said lands and tenements, 
K00<ls and chattels, and their issues. And they say that this is the 
custom of the said city and has been such from the time whereof 
memory runneth not. 

1419. London.' — Lcb maire ct aldermans qe sonnt pur le temps par ens- 

tome dc inesme la eitoc avcrount les gardes et marriages de touts 
orphancs del dit eitee apres la mort loure auncestres, coment qe 
moHrnoH leH aiincentres tenoient aillours hors de la citee d^ascun aater 
Kire'^ par qic()ii(|uo suite. . . .^ Et ceo en touts cases, si non qe 
autorniont Hoii ordeijjjno et dispose pur mesmes lez orphanyns • . . 
])iir oxpress(^s purols contenuz en les testaments de loure auncestres. 

lictter Hook K i» in fuel a 'Book of ticulars. As the chapter is long, and 

Orphann,' containing' a full record of Accessible in the Black Book of the Ad- 

hiiHinoHB rclntin^ to guardianship. In miralty, we do not cite it here. The 

(tif. Ijt'ttrr liovk A, p. 4 is an interest- most interesting clauses are those which 

in;^' lint (.Ian. Vll'i) of the necessaries declare that the guardian is to account 

wliich the guardian shall Ihul for the for the profits from the chattels, and 

ward; also at a later date (\r/.Lf7^fr /^r>oA* that the guardian cannot arrange the 

I\. pp. IH. \){\ iVc. prescribes a set of ne- ward's marriage without the consent 

eossaries. Another list is >*iven in Hoys* of the ward and of his kin. Fordwich 

Sitmiwirh, p. r>lM. Ahuse of rights of and Sandwich (Woodruff p. 246, and 

wanlship by the aldermen is su^ested Boys, p. 512). in 1348, under a royal 

bv Cii/. lyttir Hook /?. p. So (1298 9). onler making wardship rules, required 

At a later time tlie Chamberlain of Lon- the mayor and jurats* consent to the 

don was a ' corporation sole * to him and marriage, as well as the consent of the 

his successors as keepi»r of orphans* next of kin. to bo recorded by indentures 

^ooils. i\>. 4 Inst. p. 248. Brvdal. in the common hutch. At London also 

i\nnrral\('ifis.n.i\A. The second mar- (Bicart's Kah^ridar^ p. 99) the consent 

ria^e of tlie mother wlio was guardian of the mayor and aldermen to the 

led occa'iioiuUly to ilispute anil sjHH'ial marriage was rofpiirod ^1^419); but in 

nrvrtn^jouient dh. pp. 47. 1S1». In Pleas dti, Ltitt^r lits'^k k. \\ 24 vldl4) a spe- 

rtud Mem. Boll. A J^. m. 8 \ l:>88> is a case cial stipulation was made for the consent 

touohinj: a lo^racy to a child * en ventre of the next of kin. 

>.i n*.eve.*>\lu^sewards]upwasbotiueatheii ' Bicart's Kii.Vwiiiir. p. 99. 

t»^ t]\e nu>thov. - Brinied ^rrrii. 

Ihe Ipswich rule. cap. 21 (1291^ * Detailed rules follow on the subject 

c'.ost ly resi mhled the rule for soca^ie of the pianiian's aooov.nt. 
w.-xrdship, but ovMitaius some further par- 
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The mayor and aldermen for the time being by the custom of the 
said city shall have the wardship and marriage of all orphans of the 
said city after the death of their ancestors, even though the said 
ancestors held elsewhere outside the city of any other lord by any 
manner of suit. And this in all cases, unless it be ordered and 
arranged otherwise for the said orphans by express words contained 
in the wills of their ancestors. 

Bury." — Et predietus Nicholaus et alii dicunt quoad ilium articu- 1305 
lum quod habent aldermannum in predicta villa Sancti Edmundi qui, 
racione officii sui aldermanrie a tempore quo non extat memoria, 
usus est seysire terras et tenementa hujusmodi pupillorum et 
orphanorum post mortem antecessorum suorum, et terras et tenementa 
hujusmodi liberare proximo parenti hujusmodi pupillorum et orphano- 
rum, cui hereditates ille descendere non poterunt, vel alteri, si parens 
hujusmodi non fuerit etc., ad commodum talium heredum etc., absque 
vendicione aliqua de hujusmodi custodia facienda, sen aliquo proficuo 
ad opus aldermanni predicti inde retinendo, etc. 

And the said Nicholas and others say, as touching this article, that 
they have an alderman in the said town of St. Edmund, who, by 
reason of his office of alderman, from the time whereof memory runs 
not, was wont to take seisin of the lands and tenements of such 
minors and orphans on the death of their ancestors, and to deliver such 
lands and tenements to the next of kin of such minors and orphans, to 
whom the inheritance could not descend, or to another if there were 
no such kinsman, to the advantage of such heirs, and [to do this] 
without making any sale of such wardship or retaining any profit 
thereon to the use of the said alderman. 

Bury, cap. 3. — Et nous volums e grauntums q'il ayent la garde de 1327. 
pupillis et orfanyngs ensemblement ovesqe totes lur tieres et tene- 
mentz, biens et chateux, a liverer al procheyn da saunke a ki nul 
heritage puist descendre, a garder les tanke a lour plener eage, par 
Buffisante seurte de accounts rendre al alderman, apres le age de tieus 
accompli. E qe le alderman e la commune puissent par lour dyes * 
et ministres destreyndre la seoart^ a rendre Tacounte des dytes 
choses, et execucioun sar eux fayre, tanq'il eyent fait assez de les 
dites chateus e bien receux, ovesqe les altres profits a tiele manere de 
garde apurtenauntz. E si les enfauntz dedeyntz eage devoyent sanz 
testament faire de lour biens e de lour chateux, qe les biens e les 

^ Pinchbeck Register, f. 36 6. The two officers of the gild * qui vocantur 
burgesses lost their case. lea dyes ' are named. See Tymms, 

^ In the Pinchbeck Register, f, 34, Bury WUlSy p. 248. 
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ehatcus par le alderman e la commune seient departiz e donetz pur 

les almes de ceaux a lour freres, ou a seours, si nuls aient* Et si 

nuls i seyt, seynt les biens departyz entre les poveres de procheyn 

parent. 

And we will and grant that the burgesses shall have the wardship of 
minors and orphans, together with all their lands and tenements, 
goods and chattels, to be delivered to the next of blood to whom the 
inheritance cannot descend, to keep them tiU they are of full age, on 
giving sufficient security to render account to the aldermaOy after 
they come of age. And that the alderman and community, by their 
officers and ministers, can distrain the surety to render account for 
the said goods, and do execution upon the sureties, until they have 
made satisfaction for the said chattels and goods received, with the 
other profits appurtenant to such manner of wardship. And if the 
children under age die without making a will concerning their goods 
and chattels, the goods and chattels shall be divided by the alderman 
and community and given for the souls [of the dead] to their brothers 
and sisters if there are any. And if there are none, the goods shall 
be divided among the poor next of kin. 

1344. Bristol II. cap. 14. — Et de hominibus dementibus quod major 

capere faciat bona eorum et catalla et ea liberare proximis amicis 
eorundem custodienda quousque ad bonam memoriam pervenerint. 
Et quod eorum amici super corpora hujusmodi demencium talem 
ponant custodiam quod malum nee dampnum eis eveniant nee quod 
iX)8i aliis malum faciant. 

And concerning the insane, the mayor shall take their goods and 
chattels and deliver them to the next of kin to be kept until they are 
restored to sanity. And the next of kin must provide a guardian for 
the bodies of such insane persons, that no harm or mischief may 
happen to them and that they do no harm to others. 

1345 Torksey II. cap. 9.'— Et si pieres infra etatem] ' non habeat 

(about). parentom,'* ballivus debet assignare ei in custodia alicujus qui vult et 
potest eum custodire in forma predicta, et tunc puer potest placitare 
[sic"] eum coram ballivo, quod reddat ei debita et proficua, et potest 
attachiare querelam suam coram ballivo de placito debiti et debet 
narrare, de [sicut] quod burgenses de Torkeseye in antique tempore 
habuerunt et hue u.sque usitati sunt, quod quilibet custos debet coram 
ballivo solvere ei catalla sua que cepit de tenementis suis, salvia 

^ This follows upon the rule that the minor till he is fourteen. Below, p. 169. 
next of kin, to whom the inheritance - Supplied from what precedes* 

cannot descend, have the custody of the ^ MB. parcntum. 
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expensis et misis necessariis dum fuit custos suus, etc. Et predictus 
custos cepit tantum, etc.^ Et debet recuperare dampna, etc. 

And if an heir under age has no kinsman, the bailiff ought to put 
him into the wardship of anyone who will and can be his guardian 
in the form aforesaid, and then the child can implead him before the 
bailiff to make him restore to him his dues and the profits, and can 
attach his plea before the bailiff in a plea of debt, and can make his 
count, whereas it has been from of old and is still the custom of the 
burgesses of Torksey that every guardian ought to restore to him, in 
the bailiff's presence, his chattels which he took from his tenements, 
saving his necessary expenses whilst he was his guardian, etc. And 
that whereas this said guardian took so much, etc. And he ought to 
recover his damages, etc. 

Fordwich, cap. 18.^ — Et Ten doit prendre garde si les enfaonz 1348. 
eient tauntz de moebles q'ils pussent estre sustenuz par le profite 
que avendra sauntz rien amenaser de chatel, adonkes averoont letz 
enfauntz tot Tenprovment dez terrez, detz tenementz et de lour 
rentes, et le gardein face pur letz ditz moebles quanqe devera as 
escotz et lotz de la ville. Et si lez enfauntz ne eient mie tauntz des 
terres, tenementz, rentes, ne moebles que ils pussent estre sustenuz, 
[le gardein prenge] ^ par an del enprovment a paier les escotz et lotz 
jesqes a leur age. 

And care should be taken that if the children have so much 
movable property that they can be maintained on the profit issuing 
thence without diminishing the capital,^ then the children shall have 
all the profit of the lands, tenements, and their rents, and the 
guardian shall pay from the said movables what is due to the 
town's scots and lots. And if the children have not got so much of 
lands, tenements, rents, or movables that they can be maintained 
therefrom, the guardian shall take yearly from the profit to pay the 
scots and lots till they are of age. 

Et si neefs aviegnent as enfauntz dedeinz age soient ensi 
venduz, et que crie soit fait parmi la ville que tiel neef ou partie 
de tiel neef est a vendre, et celui que pluz voudra doner que la eit, 



^ Beferring to the common form of 
the guardian's oath. 

'^ A statement on the subject of 
boroujgh wardship was made in a simple 
form in the fourteenth-century costumal, 
F, 46, cap. 14, § 2. In 1348 an elaborate 
code of rules was issued for Fordwich 
and Sandwich by order of Edward III. 
We quote only a part. The first section 
occurs only in the Fordwich oustiunal. 



' Some such words are needed. 
Dover, cap. 18, orders that if the profits 
of the tenements do not sufiice them, the 
orphan shall be kept with the profits of 
his chattels by the discretion of the 
mayor. 

^ CataUum seems to be compared 
with lucrum as in Mag. Car. c. 10, and 
see HJEJj, p. 116, note 4. 
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sauve que si le gardein dez enfauntz la voille retenier pur le pris que 
un altre voudra avoir [donn6]/ soit le gardein pluz pr^s que on altre.' 

And if ships come to children under age they shall be sold, and 
a cry shall be made through the town that such and such a ship or 
a share therein is to be sold, and he who will give most for it shall 
have it, except that if the guardian of the children wishes to keep 
it and will pay as high a price as another will give, the guardian 
shall have the first right to buy. 

Et fait assavoir que si gardein il i a que ne voille sardeliverer 
terres [etc.] dez enfauntz quant le Mair et lea Jurez le demann- 
derunt, soit celui gardein et sez plegges destroint de jour en altre 
sauntz tote manere dc plee, et sauntz bailif, solom le purport de lour 
escriptz si com en avaunt est dit. 

And be it known that if there is a guardian and he will not 
give up the lands [etc.] of the children when the Mayor and Jurats 
require them, such guardian and his pledges shall be distrained from 
day to day without being impleaded in any way, and without the baiUflfy 
according to the tenour of their agreement as is aforesaid. 

Et ensement que si toust com le Mair et lez Jurez veient que lea 
enfauntz soient convenables a leur chatel rescoivre, ensi que par concel 
de lour amiez se sachent prower et garder, soit leur moeble deliveree. 

And further, that as soon as the Mayor and Jurats see that the 
children are fit to receive their personal property, so that in the 
opinion of their kin they know how to conduct and keep themselves, 
their movable property shall be given up. 

Et que nul enfaunt eit power de vendre, de doner, ne engager 
rentez, terres, ne tenementz, si la que son age soit esprovS et montree 
en plein courts. 

And that no child hav^ power to sell, give, or gage the rents, 
lands, and tenements until his age has been proved and testified 
in full court. 

Et si frere i aveit surez et les surez ne eient chateuz dount eles 
pussent estre sustenuz si deivent estre sustenuz ^ del enprowement 
detz terres, et dez rentes lour frere, jesqes a lour age,^ solom ceo que 
les terres et lez rentes porrunt suffire.^ 

^ Omitted. ' So likewise Dover, cap. 18. 

'^ See Dover, below, p. 154. In Ed- ' Dover renders * till the age of the 

ward III.'b charter ships are specially brethern.* 

named in the general order for reform in ^ Here follows a paragraph on the 

the matter of wardship. Woodruff, p. 249. duty of ezecators to provide tne mayor 
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And if a brother has sisters and the sisters have no personal pro- 
perty whereby they can be maintained, they ought to be maintained 
out of the profit of the lands and rents of their brother, until they 
are of age, and as far as the lands and rents will suffice. 

Et rechieffe si homme on femme tiegne mesone d'enfaunt en 
dowaire,^ celui ou cele que la tiengt le doit sustenir en paraies ou 
gouteries et en covertours en mesme Testat que lez resceut sauve 
resonable us, et s'il ne fait, sount destreint a ceo faire par tot son 
dowaire. 

And further, if a man or woman holds the house of an infant in 
dower, he or she who holds it ought to keep it up, in party-walls 
and gutters and roofing, in that state in which he received it, saving 
reasonable wear and tear ; and if he does not do so, he shall be 
distrained to do so by all his dower. 

Et que les Mair et lez Jurez surverroant chescun an quant ils 
veient temps Testat des orphanines etc.^ 

And the Mayor and Jurats shall make a survey yearly, when 
they see occasion, of the estates of orphans. * 

'Et si contingat aliquem orphanum infra etatem suam viam 
universe carnis ingredi, catalla et omnia alia bona sua erunt ad 
disposissionem et ordinacionem Majoris et Juratorum, quia apud nos 
catalla mobilia non accidunt hereditarie heredibus defuncti^ prout 
accidunt tenementa, redditus et possessiones.^ 

And if it chance that any orphan under age should die, his 
chattels and all his other goods shall be at the disposal and ordering 
of the Mayor and Jurats, for with us the movable goods do not 
fall by inheritance to the heirs of the deceased, as tenements, rents, 
and landed possessions fall. 

Dover, cap. 18 (end). — . . .® And hit is to wete that yf the profyts i5th 
of the tenements passe the expences of the children, be the syght of *^®°*'"7- 
the Mayre, the wardeyn shall answer for the remenaunte at his age 



and jurats with a copy of the will and 
an inventory. 

^ The man's * dower * is presumably 
his right under the curtesy, or if at 
Fordwich there was no loss of dower 
on re -marriage, the second husband 
might be said to hold in dower along 
with his wife. 

'* So also Dover, cap. 18. 

' In Boys' Sandtuichf p. 514. 

* So Boys ; in heredum defectUt 
Woodruff. 



^ There follows a list of the charit- 
able, religious, and public works on which 
the goods may be spent. The Sandwich 
Ust ends with the statement that in the 
year of the plague (1860^ a third part of 
the dead orphans' chattels was given to 
their heirs and the rest distributed for 
their souls' profit. 

^ The next of kin who cannot suc- 
ceed has the wardship : fisdling him, the 
mayor appoints. 
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with the catalx. . . .' And if ther be shippys or tenements of the 
children that be bo febyll that they mowe not be amended withoute 
grete myschefe of the children, then the Mayre shall put them to sale 
to hym that will most yeve therefore, and to receyve the money 
to answer to the childer, and the sale is good withoute any maner 
repelyng afterward. 

1852. Romney I. cap. 11. — Chateux de heirs. Item ns6 est qe en cas qe 

homme et femme receantz et fraunk deynz la dite vile eyont enfant 
parentre eux fraunk engendrez et le pere et la mere devyont, on le 
pere devye et la veve pregne autre mary, ou qe ele meurge veve, 
soient le bienz et lez chateux en lez maynz de lez executours on 
ministres trovez deynz la franchise par les jurez arestuz, et auxi par 
tout lour mesme chatel destreynt taunk il ayont conusance del chatel 
(JO avener deit de droit a lez enfantz auxi com du rat porcioun ' com 
de legat.' . . . 

Et en cas qe celui q'est plus procheyn du sank ne voile pursore 
pour lez enfantz d'avoir la garde et de respoundre com desus est dit, 
loz Jures en mayntenonce de la franchise, lez ditz enfantz, loor 
chateux, lour teres et lour tenementz, deliveront a un autre bonz et 
hial homme de la vile par mesme la 8urt6 surdite. Et donk soit il 
q est plus procheyn dc sank de la dite garde pour totz jours fordos 
par cause de sa noun sute ou par cause de ses^ noun soffiaant 
pleggis. 

(The following passage is an English rendering, with additions.) 

1498. Romney II. cap. 40. — Or/ants and ther good^s. Item it is used in 

cas that a man or a woman be fre reseaunt within the towne, and 
have chyldren bytwe[n] hem frelych begoten, and the fader and the 
moder dye, or the fadyr dye, and the wodewe take another husbond, 
other ell she is left a wydewe, be ^ the good and the chatell in the 
hounds of the executors or the ministers founde within the fraunches 
be the Jurats arested, and also be all there catell demene distraned 
unto that they have therof knowyng of the catels the whych oweth 
of ryght to come to the chyldern as well as the rate porcion, as 
by quethe. . . . 

^ Sandwich (Boys, p. 513) required scend: *thc furthest from hezyta^* 

an account of the increase of both lands according to the old English ranaenng. 

and goods. The indenture is tripartite — one for the 

^ As legitim. hutch, one for the executors, and one for 

^ The chapter proceeds to say that the guardian, 
the guardian chosen should be the next * MS. ce», 

of kin to whom the heritage cannot de- ^ MS. beytig. 
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Ande in cas that he that is next of blode wyll not pursue for the 
chyldren for to have the warde, and for to answere as is aboveseyd, 
the swere men ^ in mantenance of the franches, the seyd chyldren, 
her chatell, her lands and her tenements shall delivere to another 
good man and a trew of the town be the same suerte aboveseyd. 
And then be he that is next of blod of the seyd ward for evermore 
exclude for cause of non suerte or ell cause of no3th sufifysaunt plege, 
and [if] he that is bound principall or hys borghes make aUenation 
of her lounds and tenements within the fraunches, after that the 
seyd bond [be made], that alienation shall not forbarre the chyldren 
of here recovere.* 



Hereford, cap. 71.^ — De legacione teneinentoruin pueris cancivium. i486. 
Item utimur quod si aliquis concivium nostrorum legat aliquod 
tenementum pueris suis, vel alii de eorum parentela seu amicitia, 
vel bona seu cattalla pro eorum sustentacione, et ipsi pueri sint 
talis etatis quod defraudari possint, executores defuncti seu amici 
puerorum illorum venient * ad ballivum nostrum capitalem et ei 
monstrabunt testamentum, et ipse balUvus, convocatis sibi xii. de 
discretioribus civitatis, vel in plena curia, ordinantur unus vel duo 
vel tres, sufficientes tenementa vel redditus habentes, ad custo- 
diendum pueros illos et sustentandum bona, tenementa et cattalla 
predicta sic legata ad opus et proficuum puerorum predictorum, 
quousque pueri illi per eorum amicos vel parentes tenementa, bona 
seu legata predicta petant. Et tunc ipse vel ipsi in plena curia et 
non alibi illi vel illis coram ballivo et tota curia deliberent, salvis 
sibi sumptibus necessariis per eos eis factis : et per consideracionem 
ballivi et totius curie habeat vel habeant inde acquietanciam. Et si 
renuerit in tali casu acquietanciam facere, ballivus pro se et com- 
munitate sua acquietanciam faciat sigillo officii sui sigillatam. 

On beqtiests of tenements to the children of citizens, — We are 
wont, if any of our fellow-citizens bequeaths any tenement to his 



^ The jurats. 

* Lydd, cap. 50, is similar. Rye, 
cap. 58, HastingH, cap. 52, Winchelsea, 
cap. 44, give a simple rule, directing 
the mayor and jurats to choose the guar- 
dian, and have the * view * of the ward's 
property, with indentures made thereof, 
in order to secure his recovery of it at 
his majority. Canterbury (1529), cap. 8, 
gives the rule that the baUiff and twelve 
men of the chamber conunit the ward 
to the next of kin not in the line of in- 



heritance, till the age of fifteen, finding 
surety for the property, saving reason- 
able expenses. 

^ Not in Montgomery MS. In 1419 
London (Bicart's KaXendary p. 100) had 
a rule that if lands or goods were be- 
queathed to the child of a burgess, and 
if the child's father could not find surety 
to render account for the same as guar- 
dian, then the mayor and aldermen took 
the wardship of the same. 

* MS. venwervnU 
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cliiMron, or any floods ami chattels for tboir maintenance, or if any 
of their relatioiiH or kindred do so, and if the children are of mich 
a^e that tht>y may easily be cbeatiHl, then the execators of the dead 
man or the kinsmen of the children Rhall come to otir chief kiadsff 
and show him the will ; and the bailiff, hanng aaaembled twelve of 
the discreetor pi*rHonH of the city, or in full coart, shall urdain that 
one, two or three persons, having sufficient tencmenta or rvntii. ^hall 
be guardians to the children, and keep the goodfl, tenement*, and 
chattels aforesaid thus bequeathed, for the use and profit of the nid 
children until they claim the U*nement8, gooda, or legacies aforediaid, 
through their 'kinsmen or relations. And then he or they, in foil 
court and not elsewhere, shall deliver the same to him or ihem in 
the presence of the bailiff and the whole court, savinf? to himself the 
m^ressary e\|>enses mcurred upon the same ; and by the decision of 
the bailiff and the whole court he or they shall ha%'e their acquit- 
tanc4*. And if he should refuse to make acquittance, in aneh can 
the bailiff* for himself and his community, shall make the acquittance 
sealed with the seal of his office. 

£t HI aliqiiis concivium iiostroruni alleptt <(Uod aliquia teAtator 
vel alius teiiemeiita alienanK quo<|Uomodo sit vel aint [non] coni|>oa 
meiitin vel ' ydiotu, in tali casu et consimilibuH hallivua neater capi* 
talin in plena curia, eonvoeatis sibi exei'UtoribuH tetitatorih vi-l pro- 
pinquioribus civibuH eoriun, et eos examinet uiudo aecreto seitaratim 
usqut} ad ninueruin xii. ; et si concordent' illi xii. super t-xauina- 
cionem, tunc ballivus publiee oHtendet eorum dicta; et si [non] 
concordent * nd majorem partem tides adliil)eatur ; et per conaidt-ra- 
cionem curie, si coniiMrtum bit qu(»d tales fuerint aaue mentis uec 
ydiota, iiat judicium ttt justicia prout decet. Kin autism si non sane 
mentis, tiat de tenemento si qmnl legatum fuerit,' aicut prina dictum 
est de pueris qui defraudari ixmsint * etc. Et si ydiote eodem modo» 
nisi halH*ant tales patrem et inatrem in vita, t{ui tales invenire petant 
et cuHttKlire, et tunc eis pre ceteris deliberentuf, ita quod modus 
deliberaeionis et omnis eircunistancia miHium tangencia irrotuleiitur 
in rotulis curie propter defraudaeionem vel exhereditacionem que 
taliiius eveitire i>4)Hsint.* 

And if any of our fellow-citi/ens allege that any testator or oihsr 
|)erHon aliemitinK t^-nements in in any way not of sound mind, ur aa 
idiot. In >uch case and the like, our chu*f l>ailiff, in full court, hanng 
as>*itnbK-«l the e\i*cutors of the testator or the citisen** nearest of 
kin to him. shall i-\aiiiine them ff4'cn*tly and separately to the 
iiuiiibtr of tw«lvi' ; uiid if they a^re«', u|)on examination, then ths 

M>. ri».. MS. roM-..r r'.ifj/. MS. /i«Tilf. * MS. /-oMrnl. 



MAJOBITY 



157 



bailiff shall publicly make known their verdict ; and if they do not 
agree, the majority shall be believed. And on the decision of the 
court, if it be found that such persons were of sound mind and not 
insane, the judgment shall be made and justice done as it behoves. 
But if he be not of sound mind, it shall be done concerning the 
tenement, if any be bequeathed, as is aforesaid of children who may 
be defrauded. And of idiots in the same way, unless they have 
father or mother living who claims to look after and guard them, 
and then they shall be given up to them in preference to others, 
provided that the manner of the delivery and every circumstance 
touching the same shall be enrolled in the court rolls for fear of the 
defrauding or disherison which may happen to such persons.^ 



MAJORITY. 

Glanvill, VII. cap. 9. — Si vero fuerit filius burgensis, etatem ii87 
habere tunc intelligitur cum discrete sciverit denarios numerare et (*^"*)' 
pannos ulnare et alia paterna negocia similiter exercere.^ 

If he be the child of a burgess, he is supposed to be of age when 
he knows how to count pence properly and to measure cloth, and to 
carry on his father's trade. 

Dunwich.^ — Juratores dicunt . . . secundum consuetudinem debet 1227. 
quis esse xvj. annorum ad hoc quod valeat vendicio vel donacio alicujus. 

The jurors say that according to custom a person ought to be 
sixteen years of age in order that his sale or gift should hold. 



* Many other custnmals treat of 
wardship. Porchester, cap. 23, orders 
that the guardians for those under 
fourteen be appointed by the court, and 
make account before the court when the 
heir is twenty-one. Exeter (Izaacke, 
s.a. 1426) gives the mayor the charge of 
every freeman's child on the father's 
deatn, to appoint guardians if the child 
is under twenty-one. At Inverness 
(1545, C. Fraser M&ckintoshy Inverness- 
iana, p. 220), complaint is made that 
' outlandish men of great clans, not 
ahle or (|uaUtied to use merchandise,* 
were getting control of burgess tacks 
through burgess widows. Widows were 
therefore to have no power to dispose of 
the tacks, but only the heirs male, and 
failing them the Provost and CounciL 
(ruardians must be freemen and in- 
dwcUers and under yearly accoont to the 
rrovost. At Hedon (about 1548, Boyle's 
Hrdojiy p. Ixix), the mayor and coroners 



controlled land coming to children under 
fomrteen, account to be rendered when 
the child was sixteen (corr.;21). But the 
next of kin had the guardianship if suffi- 
cient surety were given. At Berwick 
(Fuller, App. p. 24) the wardship rule 
was specifically restricted to legitimate 
children. Enaresborough (1568) re- 
quired surety for the profits to be given 
in court. At DubHn (1571-2) (Gilbert, 
Cal, Dublin Records, ii. p. 74), the mayor 
found guardians for minor children 
of intestates, and twice a year heard 
their accounts. New Malton custumal 
(1596) states that the lord of the fee 
shall not have and never had the ward 
of the heritage of any burgess. 

^ Repeated in Bracton, f. 86 6, and 
Britton, ii. 9. 

<> Bracton, Note Book, No. 1899. 
The rule is appHed, probably by mistake, 
to Ipswich in Bracton, f. 12, as Prof. 
Maitland points out. 
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1269. BridportJ — Et heres predict! J. G. die qua nascebator fait plena 

etatis secundum usum ct consuetudinem ejusdem ville. 

And the heir of the said J. G. was of full age on the day he was 
born according to the use and custom of this town. 

1275. Wycombe.'- — Et jurati, requisiti si consuetudo sit in villa de 

Wycumb quod aliquis de etate xiij. annorum possit terram snam 
dare, vendere, vel legare, dicunt quod quam cito habeat plus qnam 
xij. annos iK)te8t, secundum consuetudinem ville, terram dare, vendere, 
et legare, et eciam in assisas et juratas poni coram quibusconqae 
justiciariis vel ballivis. 

And the jurors, being asked if the custom in the town of Wyoombe 
is that anyone of the age of thirteen years can give, sell, or bequeath 
his land, say that as soon as he has turned the age of twelve he can 
give, sell, or bequeath his land according to the custom of the town, 
and also can be put on assizes and juries before any justices or 
bailiffs. 

1288-9. Exeter, Court Roll 21. — . . . Hoc per legem suam defendere non 

potest eo quod ipse nondum etatem legitimam scilicet xij. annormn 
complevit. 

He cannot defend by his law because he is not yet of lawful age, 

to wit, twelve years. 

1324. Oodmanchester, cap. 33. — Item quod quando pueri mascali per- 

venerint ad etatem viginti annorum, tunc per consuetudinem manerii 
sunt ad plenam etatem, et mulieres quando sunt ad etatem xvL 
annorum, et tunc possunt terras et tenementa sua vendere et 
dimittere [et] dare cuicumque voluerint. 

When boys have come to the age of twenty, then by the custom 
of the manor they are of full age, and girls when they are sixteen ; 
and then they can sell, demise, and give their lands and tenements 
to whom they will. 

1389-10. Shrewsbury.^ — Hugo dicit quod est quedam consaetudo in villa 

Salop, a tempore quo exstat memoria, quod quicumque fuerit etatis 
XV. annorum et sciat mensurare ulnas panni et cognoscere onam 
bonum denarium a malo, est de etate terram suam dare et alienare 
2)er factum suum. 

^ Inq. p. m. 58 H. III. No. 15. For £d. I. p. 220, the custom WM stated that 

an analogy, showing that there is no he is of age who can count 12ci., and 

mistake, see Beaumanoir, § 536. such a one must answer in a writ of 

« Abb, Plac, p. 188. right. 
' Court RoU, No. 775. Y. B. 20 
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Hugh says that there is a certain custom in the town of Shrews- 
bury from the time whereof memory runs, that whoever is of the age 
of fifteen, and knows how to measure yards of cloth and knows a good 
penny from a bad, is of age to give and alienate his land by his deed. 

Ezeter.^ — Nemo infra etatem xxj. annorum existens potest alio 1342. 
modo terras seu tenementa sua alicui dimittere per consuetudinem 
civitatis prediete. 

No one being under the age of twenty-one can demise lands or 
tenements to anyone by the custom of the said town. 

Exeter.^ — Quilibet existens etatis xvj. annorum potest secundum 1368. 
consuetudinem civitatis prediete condere testamentum de terris suis. 

Whoever is of the age of sixteen can make a testament of his 
lands, according to the custom of the said city. 

Torksey II. § 9. — Item dicunt quod quando aliquis tenens de 1345 
domino obiit, heres, cujuscumque etatis fuerit, veniet ad curiam domini (**^°*'- 
et faciet fidelitatem domino tantum : et nichil dabit domino pro in- 
gressu suo, neque releviam (sic), neque aliquod aliud, sed tantum solvet 
firmam suam pro portione sua domino, quando terminus veniet, sicut 
alii tenentes solvunt pro portionibus suis, et si sit infra etatem xiiij. 
annorum, tunc propinquior amicus suus, ad quern hereditas non potest 
descendere, habebit custodiam [et] nutrituram quousque sit etatis 
xiiij. annorum, vel quod scit narrare v.s. iiij.d. . . .'-' Et quando 
est etatis xiiij. annorum vel quod scit narrare v.s. iiij.d. tunc potest 
tenementa sua dare, legare, vendere, dimittere et alienare, sicut 
fu[er]it plene etatis xxj. annorum,^ et ilia donacio, legacio, vendicio et 
dimissio et alienacio erit bona et stabilis imperpetuum secundum 
consuetudinem et usum de Torkeseye. 

They say that when a tenant of the lord dies, the heir, whatever 
age he may be, shall come to the lord's court, and only do fealty to the 
lord : and he shall give nothing for his entry and no relief, or any- 
thing else, but shall only pay his rent to the lord for his portion, 
when the time is due, as other tenants pay for their portions ; and if 
he is under fourteen years of age, then his next friend to whom the 
inheritance cannot descend, shall have his wardship and upbringing 
until he is fourceen years old, or until he can count 5s, Ad,* And 
when he is fourteen, or can count 5^. 4(2., then he can give, bequeath 

^ Izaacke, aub anno. In 1426 it ahenation of land, 
appears that guardianship ceased at 21. ^ See above (wardship), p. 150. 

See U.E.L, ii. p. 436-7, on the differ- ' MS. anni, 

ence between the age which ended * Four * ores * of I6d, each, 

wardship and the age which allowed 
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sell, demise, and alienate bis tenements as if he were of the fall age 
of twenty-one, and that gift, bequest, sale, demise, and alienation 
shall be good and established for ever according to the costom of 
Torksey. 

Hereford, cap, 62.' — De icarratitis. Et utimur quod si aliqnifl 
puerorum nostrorum in aliquo casu tenementa nostra tangencia 
vocetur ad warrantam, non tenetur warrantizare nisi sit etatis xiiij. 
annorum vel amplius. 

0/ warrants, — And it is our wont that if any of our children in 
any case touching our tenements be called to warrant, he is not 
bound to warrant unless he is fourteen years old or more. 

Dublin.^ — Hyt ys pleynly determinet and declaret for a custome 
that a childe of xiiij. yeres of age may alienat and make covenantes 
and bargaynes within thys citte, the wiche shall stone ferm and stable 
and in efifecte as well as he were of full age.^ 



1221. 



ESCHEAT.* 

London.^ — Major et cives dicunt quod omnes escaete infra liberta- 
tern civitatis London', de quocumque terre teneantur, sont domini 
regis, sive sint escaete per feloniam sive alio modo. 



^ Cap. 50, headed " iEtas executoris 
[sic] quails esse debet,' permits aliena- 
tion and devise of lands by those who 
are of such age that they can measure a 
yard of cloth and know and count 12^. 
The Hereford customs, recited in 1348, 
allowed a child, male or female, to sell 
his inheritance if he had reached the 
age of 14 and could measure and count 
(as in the text above). 

^ Calendar of Records, i. 829. 

' Many other custumals give rules. 
Ipswich, cap. 70, has the Hereford rule . 
of 1848. The custom was admitted, as 
the editor points out, Y. B. 82-8 Ed. I 
App. p. 511. In an Ipswich case of ravish- 
ment of ward, Fitzh. Garde, 127, citing 
YM.y T. 19 Ed. II., it was pleaded that 
the usage was * (]uo quant enfant est 
d'agc (jue il save counter aulner et 
mcsurcr il est dc pleyn age de luy 
marier et aver sa terre, et diomus que il 
fiiist posse I'age de xij. ans issint que il 
save counter etc' * lUit as the de- 
fendant had acknowledged that the 
infant was of such an age as to be in 
ward by the law of the land, ic was 



holden that the defendant could not 
purge his tort by this usage,' Robinson, 
Gavelkind^ pp. 224-6. Other citations on 
the usage in boroughs wiU be found ih, 
C. St. German, Dval, de FundamerUiM 
Leguvi Anglia, cap. 9 (1528), notes the 
custom which idlowed feoffineni at the 
age of fifteen, and also the measuring 
and counting custom. At Canterbo^ 
wardship ended at fifteen (Custnmal, 
cap. 8, 1529). At Brighton, cap. 6 
(1580), the copyholder's heir might 
choose his own guardian at fourteen. 
At Hedon wards were of age at fourteen, 
but did not have control of land till six- 
teen (1548). At York a boy could 
bequeath land at fourteen, a girl at 
twelve (Vaughan Williams, Execuiort^ 
ed. 1849, p. 1828). At London a boy 
was of full age at twenty-one, a girl at 
sixteen. Cah Letter Book C, p. 148, 
E. pp. 192-8. 

* On escheat for felony, see Vol. L 
pp. 67-70. 

^ From a schedule annexed to Coram 
Bege Boll, No. 199 (Hil. 8 £d. II. lot. 
90). See also Cal, Charter BoU^ i. 51. 
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The mayor and citizens say that all the escheats within the liberty 
of the city of London are the king's, no matter of whom the lands 
are held, whether they are escheat by felony or otherwise. 

De escaetis de tenementis Ghristianorum dicunt quod talis est 
consuetude civitatis quod nemo potest habere escaetam in civitate nisi 
dominus rex. Et ipse dominus rex in hiis casibus, scilicet quod 
quando aliquis convictus sit de usura, tenementum suum debet esse 
esca^ta domini regis, et similiter terre eorum qui convicti sunt de 
felonia similiter esse debent domini regis escaeta. Et hac racione 
debet dominus rex habere hujusmodi escaetam et non alius, quia 
nullus de civitate debet facere homagium vel fidelitatem nisi tantum 
domino regi.^ 

Concerning escheats of tenements of Christians they say that such 
is the custom of the city that no one can have escheat in the city 
except the king. And the king has escheat in these cases : that is, 
when anyone *is convicted of usury, his tenement ought to be the 
king's escheat, and similarly the lands of those who are convicted of 
felony ought likewise to be the king's escheat. And for this reason 
the long and no other ought to have such escheat, because no one 
of the city ought to do homage or fealty to any but the king. 

London.^ — In civitate nulla est escaeta nisi regi. 

In the city there is no escheat except to the king. 



1290. 



^ Some uotes follow on the history 
of certain estates escheated in the reigns 
of Kichard I. and John. 

•^ In Rot. Pari, i. 59 (b) the rule of 
no escheat, except to the king, was 
afi&rmed 1290, in reply to a petition for 
an escheat after the king had had satis- 
faction for year and day and waste. In 
Dublin about 1250 (Mun, and Hist, 
Docs., p. 126), the custom was stated 
that a town tenement escheated to the 
citizen of whom the tenant held, on 
the failure of heirs; in case of for- 
feiture it escheated to the mesne lord, 
after the king had held it for a year 
and day. At Ipswich the lord's claim 
to escheat was admitted, all other 
feudal services denied (cap. 54). At 
Uttoxeter, by a charter of the Earl of 
Derby, 36 Henry III., the whole com- 
munity was allowed to take any bur- 
gage which had been empty for a year 
into tbeir own hands to make the best 
profit they could of it, and the lord 

VOL. n. 



could claim nothing of him who first 
held the burgage ; see Mosley's Tutbury, 
p. 884. Newborough, Staffs., had a 
similar grant. Rot. Pat. 51 Ed. III., 
p. 1, m. 15. Norwich, cap. 6, § 2, notes 
that when in a case of felony the lands 
escheated to a fellow citizen, he might 
deduct the price of the king's year and 
waste, and was answerable to the couri 
for this. At Hedon (Boyle, p. Ixix) it 
seems that if a ward died imder borough 
guardianship before reaching sixteen, the 
lands would be administered by the 
mayor and coroner, escheating, appa- 
rently, to the borough. In the 16th cen- 
tury the officers of this borough were 
active in securing forfeiture of land to 
the borough imder a number of bylaws. 
Their right to claim escheat was suc- 
cessfully challenged (1680) by Lord 
Dunbar, claiming as lord of the seignory 
of Holdemess. The interesting story 
is told in Boyle's Hedon^ cap. vii. 



H 
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1310 London.^ — Et prodictua Johannes [I>ode] dicit quod dominun rex 

in civitate predicta, juxta conHuetudineni ejusdem, nullam eacmelaiii 
de tenenit^ntis bastardorum habere deln't, eo quod talifl est coDra«-tudo 
vU\, (|uo<l si alitiuis hastardus moriatur in civitate ilia, aeisilu« de 
ali(|Uo tentnifnto in t^adeni, et tent'iuentum iliud non legavcrit, major 
ot alderinaniii toneinentum iliud in manum suam seiaire deUrnt rt 
iilud vciuliTe ad dchita luortui aoquietanda. vel alio modo pro Toliin* 
tati* ipKoruni majoris et aldtTniannoruni inde disponere, prout uic-liua 
vidorint faoiiMiduni ad Kalvaoionem anime defuncti ; et dicit quod lalia 
eHt ronsuctudo ut extitit a t('mi>oro quo non extat memoria in civitate 
pr(<Iicta, absque hoc quod dominua rex aat antecesBorea sui de tene- 
nuiitis bastanioruni umquaui aliquam escaetam habueront. et hoc 
pariitus v>\ vcrifuarc prout curia consitleraverit etc.; beni- tamen 
co^^'uosrit ijuoil d<»!ninus rex esoaetani in ci\itate predicta habere 
debet du tcrris coruiii qui convicti fuerint de felonia vel de usuni et 
non alio luotio etc. 

And the said John Dode Hays that the lord king, aceordiog to the 
cuHtoin of the* city, ou^ht to have no escheat in the city of the tenemenli 
of bastiinls, bt-ciiiiHe such is thccoBtom that if any baatard diet in ihc 
city BtiHed of niiy tencincnt in the sikme and haa not beqoeathed that 
tciH'incnt, tla* mayor and aldermen ought t<3 seize that tenement into 
thoir own hand, and si'll it to dinchar^'o the dead man's debts, or dia* 
pose of it otherwise at the will of the mayor and aldermen, as they 
may tliink Ih'hi for the salvation of the dead man's soul ; and be says 
that such ia the custom, and has been since the time whereof memory 
runneth not, in that city, without this that the lord king or his 
ancestors ever had any escheat of the tenements of bastards, and this 
he is reailv to aver as the court shall awanl, etc. Dot be eoofe^aea 
that the loni kin^' ought to have escheat in the said city of the lands 
of all who are convicted of felony or of usury, and not otherwiae. 

i:i4N) Waterford. cap. 87. — Jh- tl*raMit. D'autre part si terre on rente ou 

<aUmt). inaiHou cheiteieiit voideg coui vu cas de defaltt* [de] heir, le meir e lee 
baillifs pieiKlnint la cose en lour mayn.' 

(>• .1 tttumvut uh'uh hriwjs no rc't/.^ Furthermore, if land or 
rent or \\Kn\<\' fall vacant, for instance for lack of an heir, the mayor 
aiitl i>:iilitrs t;ik(- the property into their own hand. 

< oniiii Ki^'i- lioll. Mil. M I'M. II., A rrffrr'nrr t4> ihii cam will be fouDd ta 

r.t. !«0 N.I. l«ni . Ww Kint; i . J..hii \M EiwarA II. iSrlden Hoc.) vcJ. iit. 

!»,.{•. f .r a iiic-.iiiii;i- in I.nniiiiii uhioh p IW <'f. '''■/. Lrftrr llof*k C\ p. IS. 
Mii»t« r l'it«r i>f i'(< k}ijiiii hilii i>f IM- ' Thit U folluwrU by a 



\\\\x\ I. Thi* Km;* •iiii-i-f •*'*fii11\ rlAiiiifil thnt if th«* ht-ir coiiie* even alWr tvwity 
till- • M'lii :i( Umii'ioi' I'l ti-r \«:is II )i:i»- nr fortv \»*iir« h« m'lU recover. 
lani ai)iiihi*>i :!i:« -tntt- ttritl wilhotit hi ir. Vul 1.. p. 275. 
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Oodmanchester, cap. 30. — Item si aliquis vel aliqua de predeces- 1324. 
soribus suis vel de aliquo alio aliquo modo terras yei tenementa aut 
aliqua alia bona pro aliqua perpetuitate receperit, qui vel que in 
dicta sustentacione predicte perpetuitatis defecerit, nichil juris de 
predictis sibi dispositis deinceps tenebit, sed omnino carebit, et tunc 
omnia tenementa et bona predicta predicte perpetuitati preordinata 
secundum disposicionem communitatis certis personis tradantur pro 
dicta perpetuitate facienda et sustinenda. 

If any man or woman should receive lands or tenements or any 
other goods in perpetuity from his ancestors or from any other, and 
if he or she fail to maintain the said perpetuity,* he or she shall not 
thereafter hold any right in the said property thus conditionally 
bequeathed, but shall have none, and then all the tenements and 
goods aforesaid, conditioned by the said perpetuity, shall be handed 
over, according to the community's disposal, to certain persons, who 
are to keep up and maintain the said perpetuity. 

Sandwich. Boys, p. 534. — Item major et communitas tenent aream 15th 
illam a domino rege una cum aliis libertatibus suis per quoddam ^^^^^'"T- 
certum servicium ei reddendum in guerra sua, prout dictum est, et 
propter hoc habent ipsi omnes escaetas, terrarum et tenementorum in 
eadem villa accidentes. Habent eciam terras et tenementa feloniorum 
(sic) et fugitivorum ultra unum annum et unum diem, quod domino 
regi pertinet per ballivum suum. 

The mayor and community hold that area from the lord king, 
with their other liberties, by a certain service, to be rendered to him 
in his wars as is aforesaid, and for this reason they have all the 
lands and tenements which fall as escheat in that town. They have 
also the lands and tenements of felons and fugitives after the year and 
day which belongs to the king through his bailiff. 



WMF AND STRAY. 

Fordwich, cap. 16. — Item clamant quod si aliquod weyf vel astraye i4th 
venerit et intraverit dictam libertatem, ille in cujus custodia est faciei <^'**'^- 
proclamari in ecclesia [parochiali] ^ dicte libertatis per tres dies 
dominicos, si quis vendicare voluerit. Et si nullus post proclama- 
cionem predictam clameum suum apponere voluerit, tunc in custodia 

' The perpetuity seems to be in effect in the older version, Canterbury MS. 
a trust, e.g. for obituary masses. F. 46. 

^ The passages in brackets are not 

M 2 
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illias [qui illuil cuhtodiehat] {)er unuin annum vi ununi diem cm^u- 
nionihit. [Kt |>ost anninn et diem semel Hat proclauiacio inde in 
occlcHia ut aiitea. Kt tunc si quis clamfum ai)|K>riuerit vel infra 
terniinuni pri'dictuin, et rorani niajore et duodecim juratis cum tcrrxa 
manu probaverit, ille in cnjus cuHtodia fuerit omnes expen^aA «|na« 
|)er tantiun teuipus nustinuerit ad plenum recuperabit, et tune 
vendioatori indilate deliberahitur. Kt si nulIuH clameum ap|K>ntre 
voluerit |>ost illam prcK'lamacionem infra treH dies, tunc vendetur. et 
expense quas medio tomixtre custos predictus pcTtulerit eidem ad 
plenum allocentur. Kt illius quod suiterfuerit ultra expensah, una 
medietas domino ct altera medietas communitati persolvetur jaita 
consuetudinem ex antiquo usitatam.j 

Tlu'V claiin tliiit if any waif or stray should come and enter the 
said lilKTty, he in whose ke^'ping it in shall cause it to \w cried in lb« 
parish churcli of the said liberty on three Sundays, lent any should 
wisli to iduiiu it. And if no ont* after the ^«aid proclamation enters 
Ills rlaiin, then it shall remuin for u year and a day in tbi* custody of 
him who was ktepiii^ it. And aft4*r a year and a day it shall be cncd 
once in church as before. And if anyone ent4*ni a claim then, or 
within the aforesaid term, and can prove it k>efor(> the mayor and 
twelvi' jurats, with th«' third hand, he in whoM* kifpinj; it wm Ahall 
recoNer fully all thi* ex|>en8i'S which ho has incurre<l dunni? that 
time, and then he >hall deliver it at (»nc4* to the claimant. And if 
no one enters a claim within three days after the proclamation, ihi-o 
it shall Im> sold, and the e\i»enses which the said keeper hat incurred 
in the meantime shall he fully allowed to him. And of that which 
is over, :ift«'r the exi>ens4s are tleducttM. a half shall he paid to the 
lord, and the otln r half to tht- community ucconlint; to the customs 
used of (tld.* 



llKL.VriOXS OK BOKortiH ANh CASTLK, 

li**l ** Coventry, cap. 2. — Kt iie constahularii predicti comitis e<»s l»ur- 

;^'ense<« ali<iua causa in ca-<te]Ium ad piaeitum ducant, mhI |Hirtimoluni 
^num libere haheant in quo omnia pUtita ad ipsum comitem et ad 

illo^ pi rtinrncia ju^li tract* ntiir. 

Anil tli.it tht- con<«t:ihl> s of the ^aid earl shall not draw the tftid 
luir;*! s-Ji -i into tin- cas:l«* to plead in any cause, hut they i^hall bare 

• At K:il>li iin.ii^ii r I l::.'i-ii thi ri UHH l-.-r 'ii;}!. li':t lu u::tlfrMAnii it properly 

It luK )Mi xi-'i^.iik' Ix'U u.iif" :it'.<l t-i tiiv n k' I'X^lt.i^-i • I' :he !o.a! iiiAnuriA: hi»- 

l;!!_--« -.t:.!'. - \\i:i-ti»lit 'in i>ii •} :iiii><iii; t- i ■■ i-riitltii. 
(!:• ■<t\irikl !■ r i- iii .uhl i-st i>t the 
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their portmoot freely, wherein all the pleas touching the earl and 
them shall be treated. 

Egremont, cap. 1. — Scilicet quod [ijidem burgenses non debent ire 1200 
extra portas burgi de Acrimonte pro alicujus summonicione nisi ad (*^^*)- 
januam castelli cum domino vel senescaldo ad namium capiendum 
vel stricturam faciendam infra Gaupland. 

The said burgesses ought not to go outside the gates of the 
borough of Egremont in answer to any summons, but only to the 
castle gate with the lord or his steward to take distress or to make 
execution (?) within [the barony of] Copeland. 

Carlow.^ — Quod nullus burgensis trahatur in causam vel respondeat 1229 
de ullo placito quod perveniat infra metas burgi in castello, nee alibi (*^'**)' 
nisi in hundredo ville, exceptis placitis que sunt de hominibus hospicii 
mei vel ballivorum meorum ; ipsum autem hundredum in villa 
teneatur. 

That no burgess shall be drawn into the castle for any plea, or 
shall answer in any plea which arises within the bounds of the 
borough anywhere but in the hundred of the town, except the pleas 
which concern the men of my household or the pleas of my bailiffs ; 
and the said hundred shall be held in the town. 

Saltash, cap. 4. — Et si aliqua summonicio de rege vel ejus ballivis 1216-72. 
evenerit, per summonicionem castri mei fiat ilia summonicio pre- 
posito ejusdem ville, et postea per prepositum burgensibus. 

And if any summons should come from the king or his bailiffs, 
that summons shall be sent by the summoner (?) of my castle to the 
reeve of the town, and through the reeve to the burgesses. 

Leges Quatuor Burgonim, cap. 46. — Si aliquis de castello forisfecerit 1270 
burgensi, burgensis petat jus suum ad castellum extra portas. Si '*^°*)' 
vero burgensis forisfecerit castellano, castellanus petat jus suum in 
burgo de eo. 

If any of the castle should do wrong to a burgess, the burgess 
may claim his right at the castle outside the gates. But if the 
burgess do wrong to a castellan, the castellan shall claim his right of 
the offender in the borough. 

Taunton, cap. 6. — Et que tons les persons que sont pris dedens le 1400 
burgh demoront en la garde de baillifs del burgh, tanque eux serront (**'^*)* 
deliveres en due forme par le conestable du chastiel ou son lieutenant. 

^ And also Moone. 



I r.i) 



noKoruii crsTOMs 



And that all the people who are arrested within the borough ahall 
rciiiuin in the keeping of the bailiflfB of the lH>rough. until tb«T 
delivered in due fonn bv the constable of the castle or his 



Tith 
century. 



18th 
century. 



lOVK) 
(about). 



l-i'tl 



rHKKMPTIOX OF MEUCIIANDISE. 

London. Add. MS. XZII. § 15.--ForaiiuH non facimt forchep riri 
niMjur c'lim CO emat vil veiidut in civitato, nisi civis voluerit.* 

A foni^Micr nuiy not make pre-emption to the citizen's injary. 
nor may hf buy or sell with him in the city tinleas the cilii«o 

('h(M)ses. 



London. Donai MS.^ {in rri}lanation of Ou* afmtcf). — C*e0t ne paeC 
aciitcr ilioii (](• citoii'iis vt-nt ({u'il n'ait Tavanta^e. 

That is to say, he cannot buy anything that a citizen wants in 
such a way as to u'ain the advantage. 

Chester.^ — Hospirium prediirti Nigelli cunstabularii et herednm 
suortim irit proximuni honpitio dicti coniitis, ita videlicet quod 
omnia tjiu* ad pre<ii<-ti Nigelli opus erunt neceasaria, emant miniatri 
sui anto omnc*s alioH in civitate Ct'tftrio, nisi prenoniinati comitia 
ininistri pn'Vi'mrint. 

The houiU'hoM of the said Nigel, the constable, and his heiis 
shall he next after the household of the said earl : that is to say, 
so that Ni^^el's servants may buy all the things which he needa 
In- fore all others, in the city (»f ('hesti'r, unlesH tlie servants of the 

earl come tiist. 



Dunster, cap. 10. — Kt quiHl coniparaoionibus domini atl porti 
maris vel in prtMlicto foro factis. ut statini positint comparare 
sine «inerela vd im|»tMiiniento ea ipn* roniparare voluerint, ne ec alii 
<!(' patria ante ipsos snani faoiant co t;mptionem. 

.\nd that as tone bins; the lord's purchase's at the seaport or ia 
l>uii-«ter market, that the liuruM-MS<*s may buy forthwith, withool 
hinilrancf or imp<Hlimtnt. what4-\i-r th* y want to buy, so that others 
nf till* enuntry niay not make joint purchase* l»efore them.' 



\v. v.. Iiu. of l.thrln-.i IV.. Wl 
liM^J. (ht •^liiiii ru)i \> applii-il t«> thf 
Hull rf the I'inpiri>r: ' iinii lu'cliit 1 1« 
:klii|'.*Hi flirr* apiiiu f Ai i fi lit:rhiii:innii«.' 

Ilflilli luiii. //i'.'*. l'rku*i-lrfJ: ill. 
I< ;•<». Ill |>!iM:« I' tit, p.ut t'•u^ 

' M. f.. .!•. /.". vi. ;m:.. 



;)}<• Iti^hiip I if I Durham rv«|uirtd that no 
hni'li :uu*c Khould ewT he pUcfd on his 
fri'« iMirrhaAl* il %ictuaU in the boRKigb^ 
A rljiiiii which itiav n*fer to pre 
if. al!M> thv ftbUit'i and cellarrr't 
e nipt ion in the Hury luarkri. 
!■/ limkri'ml, p. 77. 
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Portsmonth, cap. 12. — Also chat no manner of vessell, what Original 

1070 

maner of chaflEre that he have in, that he sell noon withoute leve of (about), 
the meyr yn payne of forfettour of the chaffre. 



Market Price. 

Dnblin. — Ensement^ prient lez mene gentz qe desoremes nule i4th 

manere de marchaundise ne seit achet6 par nul citesein, si non a ^° ^^' 

certein foer fet, tant qe la marchaundise seit berberge e qe le meir 

e les baillifs sur ceo facent un common defence, sur la peyne avant 

dite. 

Farther, the middle-class people pray that henceforth no kind of 
merchandise be sold by any citizen except at a price agreed on as 
soon as the merchandise is housed, and that the mayor and 
bailiffs make a rule to enforce this under the aforesaid penalty. 

Communal Purchase.' 

Waterford. Acts and Statutes, eap. 2L— The Maire and bailiffs i^^^^ 
duryng the yere shold be commene bieres of al merchandise commyng 
unto the said citie, and to distribute the same upon al citsains and 
commynalte of the same, as they shall see behouffuU. 



^ Mun, Docs, Ireland, p. 868, after 
the petition of the poor men of Dublin 
to be allowed the old custom of lot ; see 
below. 

^ The subject is closely associated 
with the history of Mot' (see below), 
and the examples are numerous. Gross, 
Child MercJuint, i, 186, reports on the 
town bargains of Liverpool, Plymouth, 
Waterford, Dublin, Galway, Keniig, 
Neath, Thurso, Linlithgow, and names 
other cases, i. 208, note 7. The London 
Liber Ordinacionum contains a rule 
requiring that victuals be * common,' 
and that ii^ongers do not buy till citi- 
zens have bought what they needed. The 
Winchelsea Ordinances (Cotton MSS., 
Julius B. iv. f. 246) ordered that all 
chaffer brought by water be offered 
first to the mayor and commoners ; if 
they refused to purchase, it was open to 
anyone to buy if he gave lot or * part.' 
At Berwick (Hist. Com. Report, Various 
Collections, i. p. 10) the officers of the 



community had the first offer (1505), 
and at Dliblin about that time, the 
merchant gildsmen had four official 
buyers to buy and divide the stock : if 
they * forsook ' the goods, gildsmen 
might buy for themselves if the official 
buyers agreed to allow it. Joum, Proe, 
B,8,A. Ireland, zxx. p. 58. At Galway 
(1524) anyone who offered more than 
the mayor and council had offered was 
heavily fined. Hiit. MSS. Com., 10th 
Report, App. v. p. 401. Li 1574 it was 
ordered that the inhabitants should not 
be made chargeable to the common 
bargain unless by a written agreement. 
At Hedon (Boyle, p. Ixxx, 1548), the 
mayor had the option of first porohaae. 
If he refused, the merchant mig^t ' seek 
his best chapman * within a day after. 
At Cork, Youghal, and Dundee there 
were in the seventeenth century many 
regulations on the subject of the ' com- 
mon bargain.* 
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12th Prefton, cap. 29. Itmi extraneus non potent participare de ali* 

wntury. im^fQc (.nm liurgeiiHibuK ville nostrc. 

The stranger may not sharo in any parchase with the burgeaaf 
of our town. 

1269. Grimsby Charter, cap. 1. -Item ({uod non denegetur aUicaibargfn.«i 

(licte villc piirticipare in aliquibuB mercandiaiB dummodo eiDpcii>Di>»U4 
earundem interfuerit. 

That it l)e not denied to any burgess of the said town to share 
in any bargain.s, provided ho was prvsent at the sale. 

Cap. 2. — Item si HliquiH mercator cum quibuscamque mercan* 
disis intraverit cum nave Hua i>ortuni de GrirnHby, et nolaerit mi-r* 
candiHaH suas Tenders nisi alicui vel aliquibus familiaribafl qui ei de 
catailiH Buin accommodare coiisueverunt, ipse vel ipsi quibus dictas 
mercator mercandisas BuaH resorvaverit, babeant tantammodo 
ttirciam partem earundem mercandisarum, et vicini burgensea qui 
empcioiiibuB earundem iiiterfuerint, habeant duaa {mrtea earundem 
mercandisarum, dummodo teneant terram in burgagium tjoam 
vendere et dare iMjssint ; et hoc tiat de omnibus navibus intrantiboa 
dictum iM)rtum cum quibuscumque mercaudisiB, ezceptiB navibu« 
piscatorum Francie et Flandrie. 

If any merchant enters the port of Grimsby with any mer- 
chandise in hi-^ Hhip, and will not sell his merchandise eieept to 
one or more of his friends who have been wont to lend their 
chAtt<Is to him. he or thev for whom the said merchant reaerres his 
nicrehandise shiill havr only the tliinl part of the said merchandise, 
an<l tlic burf^cHs neighbours who were present at the sale thereof 
shall havf tw(» parts of the nu*rchandis«*. provided they hold land in 
bur^'agc whicli th«'y can sell and give ; and this shall be done 
concerning >hips vntt-riuK tlu* said |H)rt with all sorts of merchandise, 
except the ships of French and Flemish fishers. 

Cap. 3.— Item quiMl ille vel illi cui vel quibus dicti piseatoreB Francte 
v«-l Flandrie mereandisas suas reservaverint, non vendant eaa alicui 
ni.^i vicinis combur^ensibus suis, et lu>c faciant communiter/ et non 
siH-eialittT. Et si mercan<lisas ilhis aliter vendiderint, mercaiidiae 
ille capiiintur per ballivos et iht communitattin dicte ville in manum 

III lilt Hitn.iml 2i' tU, :i. Ut^t, in ltn>iii^* nutl Mlhiiff. |»rr)ia|M rvfrmiif 
cc!ijf>Iwii:t \«a<* iii:i*ie that ' t-i>iiiinuiiii\ * to tluir ri^hl Ut nharv. 
uik^ (Ifiiit il til (III |*«>iir iiit-ti «if (ir]iii*ili\. 
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nostram et commodum nostrum inde faciant, et nichilominus diet! 
venditores distringantur ad faciendum solucionem dictis piscatoribus 
pro mercandisis sibi reservatis.^ 

That he or they for whom the said French or Flemish fishers 
reserve their merchandise shall not sell it to anyone except the 
burgess neighbours, and this they shall do in common and not by 
special agreement. And if they sell such merchandise otherwise, 
it shall be taken by the bailiffs and community of the said town 
into our hand, and they shall use it to our advantage, and 
nevertheless the said sellers shall be distrained to make payment 
to the said fishermen for the merchandise which they have kept for 
themselves. 

Cap. 4. — Item quod omnes libera tenentes patrie illius emant 
allec, pisces, et hujusmodi victualia sine impedimento, dum tamen 
ipsi vel servientes sui exoneracioni navis ferentis victualia ilia 
interfuerint.^ 

That all freeholders of this county shall buy herring, fish, and 
such like victual without hindrance, as long as they themselves or 
their servants are present at the unloading of the boat carrying the 
victual. 

Leges Quatuor Burgorum, cap. 54, § 2. — Stallangiator nulio tern- 1270 
pore potest habere loth, cut neque cavyl, de aliquo mercimonio cum '* ° '' 
burgense, nisi infra nundinas, quando quilibet potest habere loth 
et cavyl. 

A stallager^ can never have lot, cut or cavel,^ in any mer- 
chandise with a burgess, except at fairs, where anyone can have lot 
and cavel. 

Northampton II., cap. 4. — De hiis qui bicrum dare non debent super 1260 
evipcionibus. De omnibus pecoribus, bobus, porcis et multonibus (**^°*)* 
provisum est quod nullum lucrum detur, sed sorciatur cui mer- 
eandisa remanebit et porciantur. Similiter de pistoribus et blado. 
Et si lucrum quis dederit, incidat in misericordia villate ind. sine 
remissione. 

' The distraint was to be at the rate under penalty, and also forbidding any 

of 1«. on the last of herring, and 1«. on talk about reserving merchandise, under 

the hundred of green fish {* molvell ' - like penalties. 
unsalted fish). » One who pays for a stall in the 

^ This is followed by a clause for- market, but has not entered the freedom 

bidding men to go out and meet boats of the borough. 
and arrange sales before arrival in port, * A lot that is east. 
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Of thifujs tchich ought fiot to yield jnrofit * on pic re Aomj.— Of ftll 
tlocks, cattle, pi^^H, and slieop, it in onlered that no profit b« giv«n. 
hut lots Hbali bo cast to decide with whom the merchandiM Akall 
stay, and the goods shall be diWded. The same of bakera and eorn. 
And if anyone ^ves profit ' he shall fall into the township's aincro»« 
luent of 12//. without remission. 

Original Northampton in., cap. 24. - Purveid it is allso that of all maner 

(»bout>. l>e»t^« that is to seven horne, nett, kyne, swyne, ahepe. and all other 
U'stfs that arnc soldo in the chepyn^ of Norhampton, all though thai 
tluT hen atte merchaundist* ii. men or iii. or mo to the burgavnjnff, 
non bye yet ^ \hs Reven, but be lotte l>ctwyxe the barffavDoara of that 
niiircliaundize throwen, and ' upi)[on] whom the loott fallith, to him 
falle the merchaundize. And if it so be wynnyng ^ be ^oTen, he that 
hiith hit 3oven and ther of l>e overtaken, to be in the mercy of the 
town of xii d. withowten reles. And this is allao well to andir- 
stonden of baxsters that byen corne, and hem that bycn iieaen. And 
of lMK*hers, and of other that byen suche maner niarchaundiae before 
nainied. 

1279. London. Man. Oild. III. p. 444.— Si aliqaia de libertate civitatia 

predicte de nuTcatoribus (luibuBOuntiue allutum emat in groaao, el 
alutarius ejusdcm libertatis quisquam casualiter superveniat, bene 
liceat eis sine contradictione alieujus, suo nomine vel aliorum, partem 
haUre in ilia emptione, dum tamen securitatem venditori invenerit 
suflic'ientem. 

If anyone of the hberty of the said city buys cordwain bom 
liny merchants wholesale, and a cordwainer of the liberty by 
ap[K'arH, he may have, in liia own name or in the name of 
his share of the purchase, without any hindraneet provided be ftnda 
.xufHcient security for payment to the seller.'^ 

1979. Leicester.' — [^Communita.s] dicit conimuniter quod miyor habebil 

onint> nuTcandi^as suaH quietas in omnibus nundinia in Anglia, 

SoiiM tiiiit'H tho buycr-di^ribiKiir = lucrum. 

\\ii> :i.liiut'ii Ii lir^'i r Hlwirr thiui the ' On tiHliiuongera* aharM in ^for" 

iithi r^. :in>l thi^ tlwirt* hv nii^'ht avW lit A chaM"*. nv*" CaL Letter Book C, p. IM. 



pntt'it. lioiiictimiH lit tiiuti*i\ tixrd in nnd the phiiubiTs* partnermhip in 

iiiiiu-in! 'HI I' lifinu t. Thi-i wti.<« forhiddrn pnrcha^-. Uih^y. Memortalt, p. 9th 

ai N(irtiiiiui}niin in tho ciwtc* uf ct-rtAin ' Urconis of LeictMier^ L IHO. la 

punhuM-i. i. 271 il'ill) an action w Rirtfi far 

- .'.r^. Imivh .-It a hib:h«'r than uhulo- refunin^ htt in wool to one preeant aft 

Halt firii-f. thf Mile. Aihley, Eron. H%atona L i. 



/ )>> u'ltiint;. profit ; h«l)w, * win- p. liri. naiucti a Suuuford penally far 
II II Ik'.' refuHin^ lot, but hia reference haa net 

* I'niittil iJii</ thn-twrn. I»een found. 
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ita quod nuUus de gilda petit nee debet petere decetero partem de 
mercandisa dicti majoris et certi mercatoris sui. 

The community says in common that the mayor shall have all 
his merchandise quit in all fairs in England, so that none of the 
gild may ask henceforth for a share in the merchandise of the said 
mayor or of anyone acting as his merchant. 

Exeter, cap. 9. — Si nul home franc eit part od home ke deyvet 1382 
custumer, cil ke franc ne n'est deit tut aquiter. (about). 

If any freeman has lot with a man who ought to pay custom, he 
who is not free must pay the whole custom. 

Ipswich, cap. 44. — Si un burgeys de la vyle achate marcbaundise 1291. 
dedenz la fraunchise de meyme la vyle, tut seyt un foreyn pres 
de ly chalengaunt sa part de meyme la marchaundyse, cely foreyn 
ne partira mye ovesqes le burgeys. Mes si foreyn achate mar- 
cbaundise, e un burgeys seyt pres de ly e chalange sa part, le burgeys 
deyt sa part aver. 

If a burgess of the town buys merchandise within the franchise 
of the said town, even though a foreigner is by, claiming his part in 
the merchandise, the foreigner shall not share with the burgess. 
But if the foreigner buys merchandise and a burgess is by and claims 
his part, the burgess ought to have his part. 

Chesterfield Charter.^ — NuUus homo habeat lot neque scot cum 1294. 
burgensibus de mercandisis emptis per ipsos vel per aliquos suorum 
infra viUam de Gestrefeud nisi burgenses, sed ipsi burgenses vel sui 
servientes loco suo habeant lot et scot cum omnibus aliis more suo 
consueto et antiquo. 

No man may have lot or scot with the burgesses in merchandise 
bought by them or any of their men within the town of Chesterfield 
unless they are burgesses ; but the burgesses and their servants 
acting for them may have lot and scot with all others, in their old 
and accustomed manner.^ 

Berwick. Statuta Oildas, cap. 23. — Nullus . . . nisi fnerit con- isth 
frater gilde nostre habebit loth neque cavel cum confratre nostro. oentury. 

None but a brother of the gild shall have lot or cavel with one of 
our brethren.^ 

^ Gross, CHld Merchant, ii. 46. lently, in order to get several shares 

' See Introduction p. Ixviii. aqq, instead of one. Purchase must be made 

Norwich Custumal, cap. 88, restricts Uie in person or by a single servant. 

number of servants, for some persons ' The Southampton Custumal, cap. 

avowed men as their servants fraudu- 24, gave ' lot * to gUdsmen. The Lynn 
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lb. Cap. 27. — I torn h! alitjuis emerit all(*€» sal, bladum. faUas, aat 
pisas ad iinvcs, vol aliquod de consimilibuH mercimoniiH, non negabit 
vicino Kiio partem quantum volucrit cmerc ad cibum suum. ad 
HUHtentacionem domus sue pro foro quod ille emerit. Sid aatem 
coiitempnabitur, in suo plenario forisfacto unios dolii vini ad 
gildam. Et similiter qui emerit plus quam ad cibam sunm ct 
vendiderit, eadem i)ena puniatur, quia dixit so tantam ad cibum Hoam 
emeris et super hoc partem petierit et optinuerit. Et quod i|uana 
pars t(H-ius rci einpte seniiHT remaneat cmptori. Et quod solrat 
infra lM)rdain cum optinuerit rem emptamJ 

If anyone ))uyfl herring, salt, com, beans, or peas on board, or 
any similar merehandist*, he shall not refuse his neighbour as hit 
share as much as ho m»y want for his own food and for the sappoit 
of his hous4*hoId, at the price at which he bought. Bat if be 
contemns tlie law he shall pay the full forfeit of a tun of wine to 
the gild. So also he who bought more than he needed as food and 
sold it apiin shall ho punished in the same penalty, becaune he eaid 
hf bought that amount as his food, and on that aoooant claimed 
iind obtained this ^hare. .\nd that a fourth part of the whole 
purdiaso shall always remain to the buyer. And he must paj oa 
)M)ard wlien he gets the goods he bought.' 

lb. Cap. 48. — (juod nullus confrattT ^ildo nostre delN*t haliere loth 
nu<iUf cavyhr cum alio in minori quam dimidio quarterio |)elliam 
et dimidia duera coriorum et in duabus |H*tri8 lane. 

Tliat no broth«-r of our gild shall have lot or eavel with another 
in less than half a (juartt-r ^ of fells, or half a dicker * of hides, and 
two stone uf wool. 

Cork, cap. 1. — Ordeini* est iie nul homme ne bargavne nal 
niareliauiidise iji vint par nrt-rj de puis qe la nefe soit le haven 
eiitre, eiii/ ({e !«•/. marehaun/ eient nrntumez, ove au meinz le[s njouna 



i:\a\ rulth (liiHHt^aM- Mot* t<i anynicm- 
ht-r of th<* niiTcliiint i^ltl ulio iipiMAre*! 
I't-f-n- thf l):iiiii-;;rii«p \f.>ihn»it'i\ or lit il 

• i-Hp Itti. No 'lot iiii^'lit l*f I'liiiiiiiti 
l>y K>l'l**nii-M ill hiir^'iiinit niiuli- bv the 

* hkiMiit ' \sith till chiitU'U of till houfi«* 
of i^ililHiit n. I'Ut the wlioli' proiit uiisi to 
u'o to thf UM' of the k'ilil u*ikp. *J*Ji. 

!iirlmpt4-r 11 til* ri^'lit toji^han- for 
tl;oH* prr-fllt At tin- p:irrli.**r U ^pi riiillv 
k'l^Mi in till- I'Aoi of It }ii rriM^ haIi*. If 
iin\i>i.i vv)iii\\j|o iii-t pri Mtit wi<*ht>- to 
».|i.*r« . I.I -ri.i I K*i\i to t).r fiff! 1»';mt 
I'J'/. li- pioii*.. 



* Southampton, cap. 61. aUovr*! thm 
burjceiM 11 * to lie 1 * of wine, or two or 
thn V tpiiirt4Tfi of whe«l, for hi* ovn qm 
out of each cargo, at the * lot ' prica. 
Nt'WcnHtlr-onT> ne ( 1H42, Krand'* .V<-w- 
rastU^ \\. l.Vii also f;ft\e m lot wHaI Uw 
hur^'omi ri-tjuin-*! for his houM". Si 
(l.'M4i thd not rcHpiire hitu to b^ 
in orili- r to p t thm aiuount, and forbad* 
tht ho-<t uf th«' merchant to tak* anj 
* part * nUfVi- hi* fellowi. 

iVrliApK a ijiiarter of % last • 'Xi 
feUfi. 

' A ilu-ker B lU hidift. 
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di mestre et de touz le marcbaontz entre en roule devaunt ballyf 
de la vile; e puz list a chekun citeseyn de chater tela marchauu- 
dises, en tel manere qe si akun siteseyn achat une ^ neve de ble apres 
li neuf cost[um]e, ou au mejmz entre come avant est dit, e I'achat 
soit feit avaunt manger, le chateur est tenuz a graonter part a 
toutz citeseynz de cest vile qi de li demaundent part, avaunt rescous 
de Bolail, eel jour qe le ble iert achat ; e si Tachat soit fait a manger 
oue apres manger, dunk est I'achatour tenuz [a] citeseynz qe de li 
demaundrount part avaunt noun lendemeyn e nient eutre.^ 

It is ordained that no man shall make a bargain concerning 
any merchandise that comes by sea from the time that the ship 
has entered the port until the merchants have paid customs, or have 
entered at least the names of the master and of all the merchants 
upon the roll before the bailiff of the town ; and then it is lawful 
for every citizen to buy such wares, and in such a way that 
if any citizen buys a ship's cargo of corn after the ship has paid 
custom or has been registered as aforesaid, and the purchase is made 
before dinner, the buyer is bound to grant ' lot ' to all citizens of this 
town who demand ' lot ' of him, before sunset on the day that the 
corn was bought. And if the purchase be made at dinner or after 
dinner, then the buyer is bound to give.' lot' to the citizens who 
demand ' lot ' of him before noon of the morrow, and not after. 

Cork, cap. 2. — Pur ceo qe ment homme poet faire tel achat de 
ble e d'aut[r]es marchaundises par covertour, e si priv6ment qe les 
citeseynz qe voisessent part avoir ne porront aparcever Tachat, [ne] 
le[u] ne temps savoir, quant il deussent part demander, assenteu est qe 
Tachatour e le vendour meyntenaunt apres Tachat fait, pur grenor 
8urt[6] de lor covenauntez, viengent' devaunt un des baillyfs de 
la ville en la Gildhalle en hundrie, e la reconessent lour covenauntz ; 
e qe lour covenaunt soient entrez en roule, issint qe les citeseyns 
veisyns puissent partaunt estre le mieux garnis^ [de] demaunder 
lour part au temps ; [et] qe la nef ne ^ seit discharge par barges ne 
autrement, apres la reconisansse ^ avaunt dit fait [ou] avaunt le 
temps de partisoun soit pass6, qe partaunt le ^ chatour puis savoir 
le noumbre des partiners, e la quantite de ble pour faire owel depar- 
tisoun en la fourme desoutz dit. 

Whereas many a man may make such purchase of com and 
other merchandise by guile, and so secretly that the citizens who 
wish to go shares may not know of the purchase, nor know the 

' MS. vune, ^ For outre (ultra). * MS. viengenet, • * MS. granu, 
^ The n has a siyperfluous stroke. ^ MS. reconiBanaue, ^ MS. de. 



174 mmouGH customs 

place or time when thej ought to ask for Bham, it in agreed thai 
the huyer and the seller, as soon as the purehaae ii eompleled. ior 
^Tcator security of their covenants shall come before one of ibe 
bailiffs of the town in the gildhall in the hundred place, and lbm% 
make ucknowledginent of their covenants ; and their coTenanta nhaO 
bo entered on the roll, so that the citizen neighbours maj thereby 
the better be warned to demand their shares in time ; and the ship 
shall not Im* unloadtKl by barges or otherwise before tlie recofrnizanee 
aforesaid has been made, nor before the time for going shares haa 
passed, that thereliy the buyers may know the number of ihoae 
^oing shares, and the f|uantity of com, in order to make «^aal 
partition in the form below said. 

Cork, cap. 3. Pur tolir un autre maliee, (|e par aventour mAint 
aclmtnur uchutereit privtrineiit un nave de ble, ne rachatoor ntf le 
vendour ih* ven<lreynt, ne ne (ley^neroynt d*aler devaunt an de 
baillifH de l.i vil |M>ur rcconustre lour covenaunts come eat avaunt 
dit, e tut pur escliur de ^raunter part, e par tel fraud o coIIumoo 
IMirreynt le citesoyii/ estre forclose ^ de lour part. Asaentn eat i|e nul 
ihof fK)it discharge de bl«* par barges ne aultremcnt eins4|e chat^ior 
e le veiidoiir uilleiit devaunt un dts baillyfs de la vile, v la reci>ne>j»fnt 
leur covenaunt/, e <ie le temps de partiHoun faire stut parts*- «*itm 
est avaunt dit, sus forfetun* de tout le ble ensi d«*charf;e, issint •(« le 
chatour compare la fnrfeture, r <|e les deners de la valu de la for* 
feture soient levee de biens le tlnitour, e [Kiiez a vendour estraaogr, 
e le ble forfait 8oit parti as citseyii> v^-ysins, e les doners de ceo for fait 
Hoient paiez as baillyfs de la vib . 



To remove another niischief, tliis, that |)crchancc many a buy 
nii^^'ht buy secretly a sbiploud of corn, and neither buj(*r nor seller 
come nor cb(N)se to ^o bi-ftin* one of the bailiffs of the town lo make 
recognizance of their cov« imnts as aforesaid, and all for the purpoee 
of escaping' the goin;; shares, and i>y such fraud and collusion the 
citi/.cns may Ik* deprivtHi of thnir sharfS, it is agrei*d tlmt no *»hip's 
car^'o of corn shall be unbxidiMl by barges or otberwisv until the 
buyer an<l seller bav(» ^one In-fore one of the liailiffs of the town 
and lia\i' tbt-ri* made n-co^ni/jinci' of their covi-nants and the tima 
itf p:irtitii>n have pa^^eii as is aforesaid, on |>ain of forfcitare of 
all the corn thus unloiule«l, in such a wav that the buver shall snfler 
the forfeiture, and nmnev to the value of the forfeiture shall he 
levied from the buver's ^oo<ls an^l paid to the foreign s«*ller. and 
the forfi it4il corn shall be divuletl aumn^' th< citi/«-n neighboura. 
an<l th*' price «»f this forfeitt^l corn sball !•!• j^id to the bailiffs of 
the towiu 

MS. f. /. /i. •*-. 
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Cork, cap. 4. — E soit la departir fait en tel manere qe si en la 
nef soient xii. lastes solement,^ e vi. de maillours rizes de la vile, 
maire ou aultres, [e vi. de menes e] vi. de mendres demaundent part 
au temps avannt dit, dank eit Tachatonr iii. peis et dimy, chekun 
des vi. riches ^ une peis, chekun des vi. aultres viii. cranok, e chekun 
de vi. mendres iiii. cranok.^ 

And let the division be made in such a way that if there are 
only twelve lasts in the ship, and six of the richest men of the 
town, the mayor or others, and six of the middling and six of the 
poorer demand shares at the time aforesaid, then the buyer shall 
have three and a half weys, each of the rich one wey, each of 
the six others eight crannocks, and each of the six poor four 
crannocks.^ 

lb. cap. 6. — E s'il le eit plus de ble e meyns de partiners, ou meyns 
de bl^ e plus de persones, soit la departisoun fait solom la quantite de 
ble e numbre des partiners en la fourme avaundit. 

And if there is more com and fewer partners, or less corn and 
more people, the division shall be made according to the quantity of 
corn and the number of partners, in the manner aforesaid. 

lb. cap. 6. — E si li eit ii. achatours ou plus soit la forme suy 
issunt qe de lour part hauce[me]nt e amen[eu]chement fait com des 
aultres qi demaundent partis. 

And if there are two buyers or more, let the rule be followed so 
that their shares shall be increased or diminished as for the others 
who demand shares. 

lb. cap. 7. — E pur ceo que vi. marchauntz * ou plus ou meyns 
porrent achater un nave de ble sur un purparlance qe chekun 
achatat soun certeyn, par acorde entre eux qe chekun achatat un last 
ou ii. pur tollir par[t] as vesins, qe de si poi luy semble qe partir ne 
doi[en]t, assentu est qe le baillif, sur lour reconissaince dount avaunt 
est dit, enquer ^ de par lour serment, et aultres qi il verra a faire la 
manere de Tachat, e si trov6 soit coUusioun pur tollir part as veisins, 
donk teux acatours par collusioun soi[en]t amercie a xx s. saunz reles, 



^ MS. soluement. 

' MS. inesnes. 

^ If a wey = 16 crannocks, 224 cran- 
nocks are accounted for in the 12 lasts. 
If a crannock = 4 bushels, this would 
make 112 qrs. in the 12 lasts, instead of 
120 as in our modern last. Perhaps a 
wey has been left imaccoimted for. The 
poor men of Dublin begged (Afun. Does. 



Ireland J pp. 802-3) about this time that 
all merchants should have part if they 
came in time, and were ready to pay, 
and would pay. the same price as the 
first buyers, the first buyer to have a 
sixth part of the merchandise if he 
liked. 

* The un has only three strokes. 

^ Perhaps pres. subj. 
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et ja lo mi'iiiH deiiiorra le hlee prest a dt*|>artirf en la foiinne a\'aunt 
(lit a tout/, (ji dcmauiulront part par le paniM: de un jour, ati^i c<»iii 
avaunt I'St dit, apnn hi coUuHioun atcynt. 

And wbcreaH six luorcbaiits or more or fewer would be able to 
buy a Hhip's carf^o of com on an understandinK tbat eacb «bould bay 
a ct*rtain amount, by a^Tui'mi'nt bvtwoen them that emch Ahoald 
buy a limt or two, so as to deprive the neiKhbours of tbt*ir * lot,' who. 
as tlii'y think, ou^ht not to share in so small a (|uaniity, it is agT««d 
that tlu* bailitT, after the merchants have made their recofpiiuuiee 
of which wo have siK)ken, shall in<piire upon their oath and tb* 
oath of' others whom he shall appoint, concerning the nianii«*r oC 
tho purchase, and if collusion bo fotmd, with the object of depriTinff 
the niiK'lilK)urs of * lot,* then such collusive buyers shall be ameroed 
at 20s. without diminution, and, [the l)ar>:ain] notwiihftanding, tb« 
corn sliall remain rea<Ij to be dividi>d in the fonu aforesaid* among 
all who shall ask a share during' the |)ai«sing of a day, as i^i aforea^d, 
after th(* collusion has been proved. 



Cork. cap. 8. K Koit la livere de bit- fit a toutz sefiiiaunz 

<|ii(;ux IvA inarchaunz, achatour ove vendour, voyl[ent'l affier de 

avoir lo pavement a juur de eovenaiint do payement et ^ne mi«] an 

aiitres Miunz l>on Hiirt«', dount il sg vollent bien affier, Et i|U<* rh€<un 

H*at«'nt d'avoir sa part soulonc Tordina! n ]cu raelmtour oue It* vendoar 

on de ainbedeiix ' issint (fil eient re^ardt* qe nul i>arcener nVit pire 

ble t|ue autre. Kt s'il eit ble de divers achatis, soit la imrtisMiun ft-t 

owelement en la fournie avaunt dit. Kt que checun se tie^iu* a ha 

IMirt, trove il a prowe ou au {HTt. £t que le chatour soit tenuz de 

hailler Teniprent de houm sele a cheHcuii qui demaunde |>art, et m It* 

voyle. prei^ne Beurt«* de eeli i|ui demaunde |>art, pur delNit eflchiicr, 

qu(* It* eliatour ne puis dedire la deniaunth* ; ausi cell [<|e] demaunde 

part liaile Tenprent de soun seal al chatour, (fil ne puis vendn* 

sa part. Kn memo la nianere est ordeine de touzaltres marchandii<e 

di partablis, scilicet bit-, vins. koI, fere, carl)onH, et de toutz manen^ 

vitaili>. 

.\nd the delivery of corn shiill U- made to all su(!ici«*nt pervuna, 
fn>ni whom the iucrrhunt<. buwr nr tM-llvr. an* willing to trust U> 
L'( t pawui'iit on tht iLu of cov«-nant of payment, and not lo othrm 
>\ithout g(Kxi st-curity upon which they are williuK ^ trust. And 
thiit each shall wait tn L'l-t his nhare aivordniu' to thf ruling of Ibe 
IniviT or tlie silk'f or huth, hut so that tlicv take can* that nosliarvr 
•^liall hiivi Mor>e corn than anothir. .Xnd if there is com of seTiaral 
liurcha-es, lit th«' |>artitioii U- nuidt* fjuaily in the form aforesaid. 

* M> ha- ». fi-r m. 
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And each person shall keep to his share, whether he finds it a 
profit or a loss. And the buyer [of the cargo] shall be bound to 
deliver the imprint of his seal to everyone demanding a share, and if 
he chooses he may take surety of him who demands a share, in order 
to avoid dispute, and so that the buyer [of the share] may not later 
refuse his share. Also he who demands a share shall deliver the 
imprint of his seal to the buyer [of the cargo], so that the latter 
may not sell his share.^ In the same way it is ordered concerning 
all partible merchandise — to wit, corn, wine, salt, iron, coals, and all 
kinds of victuals. 

Torksey II. § 26. — Item dicunt quod quando aliquis extraneus 1345 
emit aliquod infra libertatem de Torkesey, quod burgenses ejusdem (*^***)* 
ville habebunt partem si volunt. Et si [a] burgensi emunt aliquod 
non dabunt extraneo ' partem. Et si aliquis emit aliquod infra 
domum alicujus, ille qui debet domum, si vult, habebit totam emp- 
eionem de precio sicut emit. Et si aliquis de dicta libertate capit 
aliquod fraght, illi qui stant in presencia habebunt partem si sint 
de libertate. Et si extraneus capit aliquod fraght, et burgenses 
sint in presencia, dicti burgenses habebunt, si volunt, totum fraght. 

They say that when any stranger buys anything within the 
liberty of Torksey, the burgesses of that town shall have lot if 
they will. And if the burgesses buy anything from a burgess they 
shall not give lot to a stranger. And if anyone buys anything 
within anyone's house, he who owns the house shall if he chooses 
have the whole purchase at the price at which [the other] bought. 
And if anyone of the said liberty takes a freight, they who stand by 
at the time shall have lot if they are of the liberty. And if a stranger 
takes a freight and burgesses are present, the said burgesses shall 
have the whole freight if they choose. 

Reading.^ — Nient plus macecriers qe deux a plus achatont en- i4th 
semble bieof ne motoun ne autre avier, issi qe entre eux seyt party ^^^^"'T- 
par quarters a vendre ; et si nul eit fayt march^, nul autre s'entre- 
mette, devaunt qe I'autre soyt, de bieof, ou de Tautre aver qu'il 
avera marclie, departi. 

Not more butchers than two at most may together buy a bul- 
lock or a sheep or other goods, so that between them it may be 
divided into quarters for sale. And if anyone has made a bargain, 

^ These sentences seem to point to an Introduction, 
intcrchsuigc of scaled notes, but are not '* MS. extranet, 

very clear. There may have been an ^ Gross, Oild Merc, il. 205. The 

interchanf^e of tokens. The * lotting ' rule seems to be intended to abolish the 

at a later time v^&s done by drawing ' lot ' custom in the batchers* trade. 
the merchants' tokens from a bag. See 

VOL. II. N 
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no one elso bIiaU interfere before the fint-comer has hmA his tharv 
of the bullock or other goods for which he has bargmined. 

15th Sandwich. [Boyi. p. 619.] * — Debent eciam et aolent lil«ri 

cen nrj. ])Qniines nostre commiinitatiH esHe participes omnium mercimo- 
niorum, ubi ipsi intersunt vendicioni vel cmpcioni, utrum ipse 
venditor vel oiuptor fucrit coIHIrt Hibi vel extraneuii, niai tamen 
ipse venditor vil emptor sciat ipsi calumpnianti partem suam alicjuid 
opiN)ncre quari* (Kircioneni [lialMTc] non sit dignus, ut 81 convictiu* tit 
in perjurio vel Hi fu«rit ii4ljudicatum nibi quod non habeat porcioDt-m 
meroimoniorum eo quod fugerit a nlla pro servicio domini regis vel 
I)ro ^uerra, it non reditrit ad diem assignatum sub foriitfactura libera 
legis sue, ant si prius calumpn invent |>artem suam in mercimoiiiia 
ubi iH*rdi(io ivenerit et partem [K^rdicionis Holvere recuaaverit, rel 
hujusniodi etc.- 

Freemen of our community arc wont to be sharers of all trade 
when they are pn*sent at a purchase or sale, whether Ihe bayar 
or the seller bo a follow freeman or a stranger, unless the buyer or 
seller can object to the claimant's demand for a share cm soma 
^^round thiit mukes bim unworthy, as that he has been eonvicted of 
{KTJury, or that he has been forbidden to have a share of merchan- 
dise because he fled the town on account of the king's serrice or 
l>i*cause of war, and did not return on the day assigned on paia 
of loss of his free Itiw ; or if lie has formerly claimed bis than in 
merchandise when loss ensued, and refused to pay bis share of the 
loss, or the like, etc. 

Scd nulluH alienuH itotest esse particeps eorum liberommt cuju*» 
eumque fuerit condicionis. ctmtra voluntatem suam.' 

Hut 110 Htran^^er, of whatever condition he may be, can be a sharer 

with fnemen a^^ainst their will. 

^ Kt Hciendum est ipiod si aliquis mercator, vicinus vel extraneoa, 
iiliipia mereimonia ad villani vel ad portum predictum duxerit, omne^ 
illi de « adeiu vilhi. (jui ad eni|Kioneni illorum mercimoniorum inter- 
fuiTiiit. i«iiiiilit< r illi de eadeni quorum |>arH|»er presentea ibidem fuerit 
eliiiiuita. liei t absentee fuerint, 0(iualit«'r ilia mereimonia inter ae 

' KonUirli. riipp. *i-'t. *J4. Hire foUowft th« charter of M 

- llfiiii i-v I. nip. 27 ilM'i'it. 11. cup. l-'.il. I. protecting the men of ihe Cin^ae 

4'» < 1 t'.'>«i. I.vtlil. rap. '>4. Ilantin^o. oap. rortii fnuii lut claimed by olhen ta 

4.'i. \\ nil ht'Um. cap. •(><. My**, cap. •'»!. their b.iri;ain4 made in IrrhuuL 

rt I II -lilt thio piiraiHTHph iiinrr or U'M * Thi^ pAfAf^fBph i» ipven alao m 

itii|x itt «■(.% . lU)\ii. p. 4t)l. 
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participabunt (et [si] * lucrum sit vel perdicio in eisdem), dum tamen * 
ipsi presentes super empcionem partem elament.^ 

And be it known that if any merchant, neighbour or stranger 
brings any merchandise to the town or port, all of the town who 
were present at the sale of the goods, and likewise those whose 
share is claimed for them by those present there, although they 
themselves are absent, shall share the merchandise equally among 
themselves, whether for gain or for loss, provided those present claim 
a share in the purchase. 

^ Et si aliquis homo extraneus emat aliqua mercimonia ibidem, licet 
in absencia liberorum predictorum, ipsi liberi de communitate ilia 
habebunt medietatem illorum mercimoniorum contra predictum ex- 
traneum, si hoc exigere voluerint, licet absentes in empcione fuerint, 
nt predictum est. 

And if any stranger buys any goods there, even in the absence 
of the said freemen, the freemen of the community shall have a 
moiety of the goods against the said stranger, if they choose to ask 
for it, although they were absent from the purchase as aforesaid. 

Dover, cap. 38. — De lihertate cmendi et rendendi. Also they cleyrae isth 
of all manner merchandyzes brought in to the fraunchyse by c^^^'i^- 
estraunges or prives be lond or by water, every freman that comyth 
betwene the sonne rysyng and the sonne rest may bye without any 
interupcyoun, paying the customes due unto the kyng. But it is to 
understand that in cas that vittaillys come to the towne, the regrators 
sliold not bye till the mayre, baylle and comens be sirved. And 
also it is to understand that when straungers comyn with ony 
merchandyse and they have ostez "^ to sell it, the oste may have to 
hymward the half, yif he will, before all other, paying therfore as 
other will.^ 



*■ So the version given by Boys, 
p. 461. 

- So Boys, p. 461, not dividuntur, 
as p. r>19. 

^ Winchelsea (capp. 42, 43, in 
French), and Rye, capp. 56, 57, repre- 
sent this paragi*aph and the next more 
or less imperfectly. Hythe, cap. 34, 
gives every freeman a part if he comes 
before the merchandise is delivered, or 
if a freeman claims in his name, pro- 
vided he has never refused his part 
because of loss. Canterbury II. 18 gives 
a freeman his part of * victual and com 
and other * that comes to be acid in the 



market. 

* This paragraph is given also in 
Boys, p. 461. 

^ ostez = hosts. On the host's pre- 
emption of one quarter, see Ipswich 
below, p. 181. 

*^ Lancaster Custumal (1562, cap. 
81) has the rule granting the freeman 
his *lot.' Poole (Sydenham's Poole, 
p. 173) in 1566 required the buyer to 
give notice of his bargain to the mayor, 
and those who would be partakers were 
to give the buyer warning within the 
space of twenty-four hours. 

N 2 
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Galway. - If nny nuin Hhold take from another man his meat afu^r 
it fi'll to him bv lotte or callin>^, he that would ko take the meate to 
leHSt* the siiiiu* and aUo to forfaite \ii d.' 



1455. 



1574. 



liil-V 



PKItgriSITEK. 

Beverley.^ — . . . Juratus est scindere pieces maritimoBdiviiltndos 
l>roi)ortit)naHter euihlH*t hur^eiisi ootiK)kes^ et levers, 

II(> was sworn to cut seafish, dividing equally to tach burgvss iLm 
sounils and liver.*).' 

Waterford Ancient Caitoms, cap. 7. — We fyn<l yt a cuatomine that 
th(> nniior Imth i»ut an alderman's ^hift/^ saving onoly of every !*hippe 
of wyne of common Men*: he hath one but, or pi|>e, or two hog«ett« 
ehoiet*, and no man els have had the same but he alone. 

Cap. 8. — . . . aldtrmen's widowes shall have but a balive'a nhift. 

Iriihtown Kilkenny). — A^ned that the sargent hhall have the 
first choice of mtat for tlie lord of the hundrefl, and the second to the 
]M>rtri'eVe, and the third choice to liim that lM)r«' office the year before, 
and the bur;:* •'M's >\m\\\ 1»«' .»*erved bif<»re any other provide*! their 

servants and Jltt^^rn«■v^ to serk for the samt*.*' 



' .\t (iul\%ii> ihr killiiii,' ut tht' 
Hhainl>li-R. ^litrt' iiioiii was to hv up* 
pr.iiM'«l HMii ili\i<li«l * iipiit) till* ('••111- 

llinllH,* ]., tit H.Mil<i><l in :lli n|iilM}iiu*c i>f 
l.'i47. Hut. MSS. tifhn.. l(»tli Hi-p«.rt. 
.\pp. V. p. 4rj. .\t rmMui \Littlr I:* J 
li'itk. p. 7*J. nn-. lIlNh s;\ nun wtr** 
t ItTti il !•» iiijikf l-jirirun-. tor -all t".-ii. 
t4» In- -ilii f.i tin •••n.ititMi priiTit : :ill 
nn^'ht )>n\ ti<i tl.i -ton nt ti.rir li"-!-!' 
lint in;; iIm t')r<*t ti ii mh .'twin i|.i\..iift«r 
ihi- puroli.iM*. uiul .ittt'i \v.iiil*» in« irliAiitH 

lilnl n !.ill li>)iliiii|:;:i IH ilil^ht hitv .1 
hhiiii-. '•'•till* r iLi .*> up*' I'M** lull ill' t):i <*:\ 
f>'fCt« il. piii\i(li-<l thi-\ p:ilii rt'.nlx llinlifV 

<■:; ti.i ■liIi\«M> ..f :ln- !i-f.. At H:irt!i'- 

p. .,.1 .J. ■.'.»•.». li fifiluiin Iiiij;hl \r.\ :i 
ri'l'Mr i.f t.-»li uitlmut *p;ii:ii)i;' uitli 
jii y fi»r. liTi.. I. If :i f..iti/f,ir l-uijjlil 
ti.. i-.M.';.- Iii-t, futtiitti niik'Itt t i-uiii 
tl« ir p irt-i. At S-'iiriw.-M iK.iil .".1 ■ 
t''i» I'.'tiiiriL* it" :i -liip liiuiii il u ::h -n]*, 
r>a)-. i>r iiMTchni:!!:-) wi-ni.i'l« ki;"Uii 
f V A b«'I I:. 'I! . mill :ii) p-|\r..- l>.t Ar.d 
he * uli-i I .uin- w.t! Ill tw.i .|.*\-. iiii.'hl 
!• :v ll • :i "I I'* In l'»»i'J It u:i*.ir.li -I ■! 
t't..it \%ii> II !:• -1. !.ii:.ii^- !•;- ...dt t .iiiii 



)>\ )>o;it, half nhoiilii be tho fint burvr'*.. 
thoM* pr«-A4nt beiiiy; ]iartakeri, and th# 
itthir half iihouM be *nl the appoint- 
liinit itf thr ImiltlfK.' the\ to ha^r 1.000 
(if e\«Ty lant of herrinc m> bought. .\t 
Worr«Httr in 1(K^J lami the art «»• 
ritiitirniMl IT'J^d iT«fi)ltiiin Mnith. f#tM«, 
p. *Jl0i cvi r\ fti'ciiinii of the ciMiipanTof 
|i 11111 rit :in<l raryt«'iit«T« i'uulfl cla^iii a 
nhnrt . tiitt t \ri'f thiifC a thtr<l. in axiolKrr 
frn tiLin'Tt piiichiUM> nf timber, at th« 
prici' nt whii'h it waj* bi»ui;hi. 

• //ijf. .W.S.s. ruMiwi. IWIO. p. l:«7. 
Ill l.l.Vi ihr ni* P ^'t I^ice»ter ilirrorit^ 
il. KHi iiri|rn*<l thAt th«> iuA>iir. baiiifli, 
Ai.il utiii r<* nii^iit lakf nothing frnm tha 
iiitTt hiiTit- br.iik'iniT fi-h anii t»lhi r viaxtd* 
t«i th<> town. iilh<r thAii tfil, * by anv 

i':i««li'li, f.-rtiH l\\ \l*^ tl.' 

' l''ki I'lntlilft ; in ohI. the 

* HMtiinl.' < :illiil iil-«« ' I.«- (Kitpokr* * in 
othi r r;li"». i' . 

' Ti. - .I'nl C'llUl* Mffr m'.ty 4i«- 
ti I'liN il iiinl* r »iiii;Ur reinilatum*. 

\: Ki!.i.»'.i- ilAMlrie'.J » KinsaU^ 
p. l»'I i:.» • • \irri.-ii ' !•( the toan 
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Ipswich, cap. 60. — . . . Qe nul en meyme la vyle s'il ne seyt 1291. 
burgeys de la vile denzeyn, e per e comuner, seyt hoste de marchaunts 
estraunges qe venent a la dite vile par ewe ovesqes lour marchaundises 
illeoqes pur vendre, e qe teux hostes seyent cunseilliauntz a lour 
marchaunts coment e a qi il deyvent lour marchaundises vendre. 
De quele marchaundises chescun hoste deyt aver sa quarte partye, 
saunz plus, solom le feor qe la marchaundise est vendue, e les treys 
partyes seyent vendues as autres bones gentz de la vile. E si les hostes 
meymes vendunt par my lour meyns demeyne lea biens de lour 
marchaunts, adunkes seyent eux tenuz a respoundre a lour marchauntz 
de taunt com la marchaundise estoyt vendue. Et tut seyt qe 
les ditz marchauntz vendent lour biens privement, saunz cunseyl de 
lour hostes, ja le meyns eyent lour hostes la quarte partye de meyme 
la marchaundise auxi avaunt com eux meymes ussent esteez cunseyl- 
liours e vendours.^ 

That no one in the said town, unless he is a burgess denizen of 
the town and a peer and commoner, shall be the host of foreign 
merchants who come to the said town by water with their merchan- 
dise to sell there, and that such hosts shall be advisers to their 
merchants how and to whom to sell their merchandise. And the host 
ought to have the fourth part, and not more, of such merchandise, 
according to the price at which the merchandise is sold, and the three 
other parts shall be sold to the other good people of the town. And 
if the hosts themselves sell the goods of their merchants by their own 
hand, then they are to be held answerable to their merchants for the 
amount for which the merchandise was sold. And even if the said 
merchants sell their goods privately, without the advice of their hosts, 
nevertheless their hosts shall have their fourth part of the said 
merchandise, just as much as if they had been the advisers and sellers.^ 



as his perquisite the tonfjiie of every 
beast, and so, too, at Belfast (Benn, 
p. 198). At Youghal the * headtish * 
was his. At Galway (1550) he might 
furnisli his table with two fishes ' whom 
he lisle.' Cf. Brehoti Laws, ii. 238. 

' The next sentence excepts mer- 
chant vintners and woaders who sell 
from warehouses. 

' A London rule of c. 1300 given in 
the Liber Ordinaciomim , f. 178, forbade 
brokers to receive strange merchants into 
their houses, because, by colouring their 
goods, the brokers (corrcctarii) had 



made foreigners equal to denizens. See 
also Cal Letter Book F, pp. 101, 129. 
Southampton, capp. 59, 60, 78, 74, con- 
tains rules forbidding brokers to bring 
in buyers whose power to pay they 
cannot guarantee, also forbidding brokers 
to house goods, and requiring brokers to 
be sworn to advance the Interests of 
burgesses so that they may get the first 
chance of purchase, also depriving un- 
sworn brokers of the right to be them- 
selves merchants, or partners of mer- 
chants, to keep taverns, or to claim part 
in bargains. 
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(JUALITY OF GOODS. 

Berwick Gild Statatei. cap. 29. — Statutum est» si contigirit 
(|Uo(l rinptor iilicujus ni vidcrit aIii|Uod meroiiiionium quod bonam ait 
Biipra et dotcriu^ kuI). <)uani cniondarc debcat venditor rei per visum 
it coiisideracionciii prolMjrum hoiuinum ad hoc asaignatoruiu. 

It is onk-riMl that if it happens that a buyer of anjthin^r ihAD 
dincoviT any of his piircharto to be gocxl above and worse below, Um 
si'ller of the thin^ ou^ltt to amend it by the \-iew and decision of booeel 
men appointcMl for tliis purpose.^ 

Ohmiby Charter, cap. 6. Item (|UO<I nulluH faeiat palmata.s de allece 
aut aliis ]>iscil>us iu*c dc Idado, nisi bur^enHca dicte ville: t-t ^uod 
palmate linnit«'r tonrantur nisi nicrcandiHe. de (|iiibuB {talmate ille tiactc 
fuerint. ]Mjr)ri's >int 'inain conventnni fiiit. et de hoc fiat racionaliilia 
cstiniatin ]nr vinm tub* di^nos. 

That no oiu> shall niaki> har^niins by hand -clasp for herrinf^ or 
othiT fish, or for com, rxccpt hurKess*'d (»f thi- Mid town: and thM 
liand cl:k<p roil tracts shall hold iinh'ss thf inercbandiae for which 
hat Ills wrTv cla-^pcd are of worsi* 4uality than wax agrecKl. and of ikii 
a rcasiiiiiiMt- i >tiiiiate shall U- niadt- hv men wortliv of credit. 

Exeter, cap. 29. Si uii Ihinu' veiidt a nn autre en plevine aens 
nialhayn^ uiu* 1m .sti>, it r\v. n\ ^t. et il pu.s defeat ke il ne la plevit, n 
deyt le akatur prover kc hi ti>t par hu .syute, et le autre prendre la 
iH'.ste. lilt > Its l»avllif> ihvvriil ft-re asa«r la U-hte s'il est vevr ou nun, 
et Ir autfi' junr -*ey sniil sur sayn/. ke la lieste n'est apire |iar laj 
lie par -^a >\anh , lie par >a drfaiiltr tb* luy ' rtc. 

If a mail selU another a hvii.< warranted as s«)and, and it il not 
>oiiiid, and he afi<-rward<^ i Ionics that hi* warranted it. then the buy«r 
shall pri>\(> that he did so, by his suit, anil the other shall tlien take 
hack thr Insist ; hut the hailitT<« niu>t eau<e tin- beast to be eianiin«d 



iiitrclnirit- 1-1 1:1:1 art** hi- rrCDfili tl )i(-fi>ri- 

:hi bilLilttx. l!:il Itillt otYWi It I'l- llppi III) toil 

A" Hill \« x.-r- if iiicrcli!iMili-< who are 
n<il piiitii'i- i!i ihi **a\* . I{i>'<t'> who 
.irt :i*» I'fi ki r<« fir in« rcii-iitin iirr to (k* 
!i.iiii> ri ••|< n^ii'.f : lui if ti.i iniri'h.iiitH 
-» !1 \\ili»>'Ut i» oi'Ciii.' ■*'!•♦■ l>«-for*' tho 
KA;h:t». wit)i<i!it HttrxfVit!'' :ii)<l without 
l!i» :»il\ ■ • of hi lit-. iii« N iii'.>i r<'Oi»v<^r 
1- In-: ;ht\ riri if t!.t li'iwr ui:h'lr:iut 
tr.>! : i.)<. l>iiM;iiiii. Yiinilouth. I. fl 
>1.V'J>. -ii^iiiKit- toui h':r\r\i>r!« oi iio**t\n 



uhii knou the tuitiirc of ih« goods; if 
till hu\tT linen not aiw their —tin— 
iiiiil .1 yU A nriftr«, thp bAiIiflt and prail««- 
hiiiiiiiii - run ftircr |w\iiient hv tiM Mle 
I if thf )iiiw'r> r!iMt4»li ; and 'li iImw do 
wi oiitVu*!'. liM Undii. ri-til*. and hmitg 
nn- 'li .i\rii*l to the iii«iYhAOt bv viw 
of i.iwf i! nil* 11. tl-.« r< 111 ihic to the ehicf 
Iiirii ot tlif Uv Uitii; kAvrd. and alao the 
* hu<»:riiaiiiici- ' of th« *aiil hoHS— . 

• i i. Swi mill 7 ififet:^ tier .i.-S. 
p. :w» . 




MERCHANT LAW 183 

to see if it is truly [sound] or not, and the plaintiff shall swear by 
his sole oath on the halidom that the beast was not damaged by him 
or in his keeping, or by his negligence, &c. 

Lancaster, cap. 79. — Also that they which bye any malte on the 1562. 
markett or elsewhere within this towne, lette their eye be their 
chapman, for yf it prove nought, thei shall have no remedie for it 
afterwards except thei can prove the seller thereof dyd warrand the 
same to be good. 



MERCHANT LAW.^ 

Speedy Judgment. 

London. Liber Albns, p. 67. — Questio, Si ballivi civitatis possint 1221. 
terminare querelas transeuntium per villam qui moram non poterunt 
facere, qui dicuntur pepoudrous, de debitis vel injuriis -eis factis, an 
oporteat eos expectare Hustengum ? 

Qiiestion. — Whether the bailiffs of the city can end the pleas of 
persons passing through the town who cannot make a stay, and are 
called * pie-powders/ concerning their debts and ii^uries, or ought 
they to wait for the Husting ? 

Besponsum est quod non solent teneri extra Hustengum. Sed 
provisum est et concessum quod de cetero major et vicecomites, 
assumptis secum duobus vel tribus aldermannis, audiant querelam 
talem, et statim de die in diem, si curia eodem die non sederit, et sine 
dilatione Hat justitia extra Hustengum.^ 

The answer is that such pleas are not usually held outside the 
Husting, but it is provided and agreed that henceforth the mayor 
and sheriffs, adding two or three aldermen to their number, shall 
hear such pleas, and at once, from day to day, if the court be not 
sitting, and justice shall be done without delay outside the Husting. 

Bristol I. cap. 19. — Et quod burgenses inter se invicem, et burgenses I2i0 
versus extraneos et extranei versus burgenses et extranei versus '*'*'• 
extraneos possunt placitare de debitis majoribus sive minoribus de 
die in diem, sine breve, secundum consuetudinem ville. 

And burgesses can plead against each other, and burgesses against 
strangers and strangers against burgesses, and strangers against 

* See Vol. I., p. 202, on law merchant in proof of tally. 
^ Cf. Liber Cu*t p. 208. 
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HtningerR conccrtiin^; debti^, large or small, from clmy to day, wiiboat 
writ, according to the custoia of the town. 

1270 Leges Qnataor Bnrgoram. cap. 8. — Si placitum oriatur intfer bur* 

(about). irensein et mercatorem, terminari d(;bet infra tertiam relluiioni-m 

niiiriH.^ 

If a pica arises between a burgess and a merchant, it ought to be 
ended before the third tide. 

1291. Ipswich, cap. 1. — Lez pletz eiitre ^entz estraunges qe Tein ap|it>I« 

I>epoU(lrous soyeiit plodez de jour en jour, si le pleyntyf oa le dcffendaazit 
prie tel ajouniement. Lez pletz en tempri de foyre entre genu 
estraun^^es passauntz seyent pledez eii lioure en lioure, aaxihien aprt-« 
manner, cum avaunt. E c'est a saver des pleyntea attacliez en nierme 
le temps tie foyre. K los pletts attachez a la ley marine c'est a aaver 
pur mariners estraun^es passauntz e pur ceux ((e ne att<.*ndent forkea 
lour man'ye, seyent plfdez de marey en luareye.* 

Tht> picas between forei<^'n<*rH which are calle<l piepowder shall be pleaded 
from day to day, if the plaintitT or the defendant auks for luch adjoammenu 
Pleas in (air* time between foreigners passing through shall be pleaded from 
hour to liuiir, aftiT dinner as well as before : that is to say, pleas attached 
during the fair- time. .\nd pleas attachc<l by law marine, that is by forei|^ 
mariners and fur those who only await their tide, shall be pleaded from tide 
to tide. 

130U Waterford, cap. 68. — D*' »m7/vim*im mercnVmhiui so/fvii*/!*. D'aatre 

oibouti. j^j^j.^ ^j jjjj cliitestyn acute inarchandiBC d'un • foreyn [de^ • estrange 
terc, hi issint soit qe li citt yn nc voet pas faire son gre, tantost com li 
tlist niari'liant e>t pivst vers son pais ddn la meir [retorner / li* diet 
citevn n*avcni noiaiit idus dclavs fors iii. ebbea e iii. Hotz. K m li 
dist marehant nc puit avoir son paieinent dedeyntz los iii. eMieii e iii. 
tidti/, les baillifs ftront h* paiomcnt al e*<traunge. si il voet fairi- pur 
i;oi, e il Si> preiidrront al dceti-our. 

Furthrrmorc. if a citizen buys merchandise of a foreigner from a 
stning«' land, if it so be thut thf citi/en will not make satisbctioa as 
soon vii^ the merchant is n'ady to return ti) his countr}' ovemas, the 

S«i ii'.-M WianuDUih, i-Ap. 7. iiinl * In fair aihI lualdrt' pleaa thrt« 

I iM !<.)iiiiii. .Vh. VU\r. p. 14o, upIi th I ostiin^ i»f Mrkiu-H wt-rt- allowrd. 
:ris|i.ih>. lit iMiiriiU'rii to hv Hiiirixifil ' Thf n luu nn Additional •tf\>k« m 

' iiti.i tt K'luin rr lr;ictiiiii Ai|iif.* iCiivt n* the MS. 
-•■.-l I I. 1». I'.ii\!i-, /-*'*' 'J\*irnM •'/ ffir • Siipplu-«1 fran I>t;bhn. 

//.".'T iilliiui'i fiirrikMi Miori'hantH ' Omtttid in U^th wmiont. 

fA^-ffti!: -n f- : !hi ir iJf^ts \\i:h:!i thno \!>. /m. 

ii'if-. 
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said citizen shall have only three ebbs and three floods as delay. 
And if the said merchant cannot get his payment within the three 
ebbs and three floods, the bailiffs shall make payment to the stranger, 
if he is willing, and they shall recover from the debtor.^ 

Cork, cap. 16. — [H]ome estraunge qi doit estre atach6 et ne poet ^^^ 
plages trovoir respoigne mentenaunt, si ceo soit hour de tenir pla[i], ceo 
est a savoir, en iver taunque a vespres son^s, en este taunque rescous 
du solaile, ou aultrement demorg[e] en gard tanque le * lendemein. 

A foreigner who ought to be attached and cannot find pledges 
answers at once, if it is an hour at which a plea can be held, that is 
to say in winter until the vesper bell has sounded, in summer until 
sunset ; otherwise he shall stay in ward until the morrow.^ 



Fair Law. 

London. Lib. de Ant. Leg. p. 102. — . . .* exceptis placitis de mer- 1268. 
candisis, que secundum legem mercatoriam terminari sclent in burgis 
et feriis ; ita tamen quod per quatuor vel quinque de civibus Lon- 
doniarum predictis, qui presentes fuerint in dictis burgis vel feriis, 
terminentur querele ille, salvis nobis amerciamentis inde quocumque 
modo provenientibus. 

• . . ^ Excepting pleas of merchandise which are wont to be ended 
according to merchant law in boroughs and fairs ; so that such pleas 
are ended by four or five London citizens who were present in the 
said boroughs or fairs, saving to us our amercements thence in any 
way arising. 

Leges Quatuor Burgoram, cap. 86. — Hec est constitucio pacis 1270 
nundinarum in burgo domini regis citra Forth, scilicet postquam pax (**^'**)' 
nundinarum proclamata fuerit, nuUus capietur nee attachiabitur in 
illis nundinis nisi infregerit pacem nundinarum versus nundinas 
vemd»da^vel inde redeundo, vel in ipsis nundinis moram faciendo, vel 
ni^ utlagatks domini regis fuerit vel proditor regis, aut talis male- 
factbr^ouem pax ecclesie defendere non debeat. Quod si talis fuerit 



* See Vol. I., pp. 126-7, on commanal 
payment of foreigner's debt. 

" MS. qe. 

^ Winchelsea, cap. 24, and Hastings, 
cap. *29, give the day-to-day court where 
one party is a stranger, except in a plea 
of land, or a crown plea. Lydd, cap. 
2*2, and Romney II., cap. 22, five 
strangers their coiurt every day if tney 
desire. Fordwich, cap. 84, gives the 



court from day to day and hour to hour, 
for every straiiger has right in the town 
within the third day in all pleas except 
pleas of land and crown pleas. 

* Charter of Henry III., an excep- 
tion to the rule that no citizen need 
plead outside the city. The whole sub- 

i'ect of the Court of Piepowder is treated 
ty Gross, Q, J. of Eeonomiet, xx. 
pp. 281-49. 
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mah'factitr uut paceni iiiuiilinHniiu infri*p;i'rit, attachiabittir firmit^r 
ns<)Uc ikI pliii-ita nundinarum idc). 

This is tbi> onlinanco of the im'hcc of the fair in the borough of lb* 
lord kin^' btyomi Forth, to wit that afti«r the fair peace baa bc«a 
proclaimed, no oiio may bo taken or attached in the fair, anlae» be 
iircaks the fair peace, in coming' to or k'oin^ from the fair or wbilfl 
he is at the fair, or unless he in an outlaw of tht- lord king, or a irailor 
U\ the kin^s i>r such a niisdoer that the peace of the cbareb * ooght 
not to defend hint. For if be is sucli. he shall be attached firmlj ull 
the fair pleas.-' 

1270 Leges Qnatnor Burgonim. cap. 87. — Si quis invenerit rem 8uam in 

(abonti. miiidiiiiH, ({uam dicit sihi i*Kse rolM)ratam vd furatain vi-l aniiaaam, dt- bec 
diirero eiim ciini tpio res invcnta f uerit ad ballivoH nundinarum, et coram 
illis del>et nomiiuire doniiniun Huuin. et ulii domum haU*!, et invenire 
|)Ie;^iuni coram hallivis nundinarum calumpniatori, 4|n«Kl xv. die poet 
nundinsiH habebit rem calumpniatam in loi'oquem nominavorint balliTi, 
ut ibi stabit rocto calunipniatori. Si vero ple|;ium non habaerit, 
ballivi deUiit rutinun.' rem usque dum calumpniatori pk*gio« inventrfit 
aut ampliuH usque ad placita nundinarum. Kt ai calumpniatua 
tunc venerit et pIcKium invenerit ^icut dictum eat, res ei commen* 
dabitur et caliinipniator loquelam suam pro8e«|imtur. Si aatem 
calumpniatus ad placita nundinarum non vonerit, rt*a tradatur 
calumpniatori per bonoh et securos plet'ioa, ita quod rii aliqaia aliu 
veniat ipii inde loqui voluerit, ipse ud summonicionem preJictonxm 
ballivorum perducat rem illani eo lo<-o quo earn ro(*epit, et talem 
ipialem earn ncepit, aut rei valenciam si res prierit, aut custndia 
^ua fuerit piiorata. ad fiiciendum ibi quod justum fuerit de radem. 



If anMin«' tinds LMiods of bis in the fair which be save have 
roliU'd or stolen from him or lost by him, he ought to bnn>; tbe 
in whos4< {HHsession tin* ^oods wi-re found to tbe liailiUs of the 
iintl before thoni th<- accu^^-d mu.^t name hi?< lord and hi;! dweilmg- 
]ilac«', and tind pbilf^e U-fore the bailitT** of the fair to ibe claimant* 
that \\v will pnHlucc thf ^^mmIs fiftcM-n day-< after the fair at a plaee 
wliicit thr liailitTs A\i\\\ up)HYiiit, and ihi-n* will stand to right to tlM 
( l.iiiiKiiit. If 111- lia< no pl«Mlp-. th«- iKiilitf- ought to keep the goods 
until he il«it •* liiitl pliilu'f** to the rluiiiiaut, or longt*r, till tbe fair 
\ihA<. \nd if tht- ilrfi-ndant ctuu*-'* th*-n anil finds pledgt* as afonr* 
Slid, the u'oi dn shall hv ikdivf-retl tu hiiu, and the claimant sliaU 
pnrsui' lii^ plea. l»ut if tin* dcfi iid.'int d^ e-^ not come lo tbe fair 



>• • II:\i :!i. /.' ; •^ « \tit'it% ft fi>r1i.>lilini« nrn'At fi>r %n\ * old debt or 
>''•/• r- •. I . ::.M'i. iM:itt« r.' tri »<k)ii« ami frlonie« eieri 

S« • .1 -• N I'l. I . |>. loii. fur ihi t::.^ 
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the goods shall be given to the claimant on good and secure pledges, 
so that if anyone else comes and will plead concerning the same, he 
will produce the goods at the summons of the said bailiffs, at the 
place where he received them, and in the condition in which he 
received them, or their value if they have been destroyed or injured 
in his custody, so that right may be done there concerning the same. 

Waterford, cap. 27. — De summonicione in feria. D'autre part 11 isoo 
n'i gist nule somonce en la feire de la cit6 quant la feire soit. 

Of summons at the fair. — Further, there hes no summons at the 
city fair while it lasts. 

Dublin, cap. 28.* — D'autre part plez al ercevesque, com en feyre, ne isoo 
durent fors del un jour a noune desk a Tautre jours [sic'] a noune. ^* ° '* 

Furthermore, pleas to the archbishop, as at fair time, last only 
from one day at noon to another day at noon. 

Kilkenny, cap. 10.— Item clamant habere nundinas in eadem villa I4th 
. . .^ et quatuor homines dicte villeeligi debentbarones ad tenendum ®®'**^^- 
placita nundinarum predictarum, et habent placitare coram eis omnes 
acciones personales cujuscnmque contractus, viz. debiti, transgres- 
pionis, convencionis, compoti, emergentes infra bundas villa predicte, 
ot quilibet querens debet probare accionem snam per sectam duorum 
legalium hominum ^ secum adductorum, et post probaverit accionem 
suam, defendens arrestari debet quousque satisfecerit querenti de 
dampnis suis et curie de misericordia. 

They claim to have a fair in the town, and four men of the said 
town ought to be chosen barons to hold the said fair pleas, and all 
personal actions of any sort of contract have to be pleaded before 
them, to wit, debt, trespass, covenant, account, arising within the 
bounds of the vill aforesaid, and every plaintiff ought to prove his 
action by the suit of two lawful men ^ brought with him, and after he 
has proved his action the defendant ought to be arrested, until he has 
satisfied the plaintiff for his damages and the court for the amercement. 



Merchant and Fair Law. 

Ipswich, cap. 33. — En meyme la manere ^ si un marchaunt vende 1291. 
sa marchaundise a un autre marchaunt a payer a brefe jour on 

^ Not in Waterford MS., there being * In the preceding passage com- 

at AVatcrford no rival archiepiscopal purgation is forbidden to one who denies 

jurisdiction. a contract, if the other partv offers 

- The fair lasted a fortnight. proof by sworn witnesses or wiU submit 

* As witnesses of sight and hearing to inquest. 
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frcKchemeiit mir le ungle, en (juel can nmreliauntz ne UBent mre 
coiiiunement pur le haHtyfe payciuciit a fere eacryt ne Uillie, «)« a 
play Hourde en apren entre meyme leH lycrBones en la dile ooart de 
(iipiH'wyz pur la noun soute de nieynie cele marchaondise, ne Mjt pa« 
celuy uiarchuunt, a qi cele marcbaundise entoyt ensi vendue, rec«;a en 
pledaunt en nuyuie la court a diffendre par aa ley (i*il ne detient ao 
(lit niarchaunt pleyntyfe nul dener de la dite marchaundiiie, a lay 
vendue com avaunt eHt dyt, taunt com la vente ou le baj'l de la dile 
nmrcliaundiKe peot estre prove ou aver<} par bone enqaeate Holom lej 
niarchaundti en la fournie deHUs dite.' 



Siniilarly, if a niorcbant hcUs bin nierchandifle to another 
chant U) pay on a near day or directly on the nail, in which ease it i« 
not UHual for merchants to make writing or tally for the ip e t dy 
payuK'nt, if a plea arises afterwards between those per»»n4 in tlie 
said court of Ipswich for the non-payment of such nierehandue, the 
merchant to whom the merchandise was thus sold shall not be 
allowed in pleading' to defend by his law, saying thai he doee nol 
withhold from the .said merchant plaintiff the money for the merehao- 
dine sold to him as aforesaid, pro\*ided that the sale or the deliTerj of 
the said iiierchandisf can be proved or avem*d by good inqurst aecord- 
in^' to merchant law in the form below written.' 

1806 11. Norwich, cap. 31. -Item in casu uhi ali<iaiH in pUcitando allegal 

contractum vel trans;;ressio]iem fuisse factum in foro, ut aic exeludnl 
adversarium Huum de lege sua, et pro habendo favorabilem inquiai- 
cioiieni de alio visufto ifuam de illo ubi factum fuit commiaaam, ai 
defendens velit (*ontrariare et dicere quod non in f«)ro, admittatar nd 
veriticandum Ikn-, si querelans hoc velit exs[)ectare : et Hi ymr inqoiai- 
ciniuin inde factum n*|Kri:itur. vel |>er confeHsionem partia, quod non 
in foro, i)U(relans sit in misericordia pro falsa «|uerela sua, et 
nichill<»minus |h r imvum placitum in sui natura bal>eat ille peU^na 
suum recup« nin- {nt le;:iin vrl {ht novam inquisicionem de Tianelo 
illo, ubi commiHsum fufrit i>er|)etratum, si ulterius proae<|iii valiu 
Kt .similiter tiat sti|Kr ciiyum t4 mi)orr piscali, et similiter de coniracln 
vel tran-^;:n>si(>nc facti^ in fon*. si partes cadant in inquiaieionem* 
capiat ur ilia inijuiMcio \h'Y homines dc foro. Kt si alibi in ciritale 
{KT illos de vihueto illo capiatur, et hoc .stin|>i'r ulwenrctur. Kt ai 
coiniK rtum >it contractum m u commissum in foro fuisse per]^tratum, 

1*. i-> fiirthcr iiii<lfi tb.it \'T*»>i nf tion fiiriiinut uitue«arM. 
•i<.i\ii\ nt iii< r> h i!i<li'»f ihii.l lt«- !•% two ' i.r. h\ two witncMte* who 

Mi'.Mt •"*! N. .tri 1 th:i! i>i:t \\}:>< l:.i- n-- pn Hi n:. .t- tli!<nbc<l in CAp. 40. 
I M\i •! « ii.t"« !« r. l> ill !;:i<» lio i >>lii{>tir«- i 
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faciat qaerelans sectam suam infra xv. dies proximo sequentes. Et 

si ulterius exspectaverit et non faerit prosecutuB, sit defendens ad 

legem suam, si velit, non obstante quod forum nominetur in querela 

sua. 

In the case when anyone in pleading alleges the contract or 
trespass to have been made in market, that thus he may exclude his 
adversary from his law, and in order to have a favourable inquest 
from a neighbourhood other than the one where the deed was done, 
if the defendant chooses to deny and says that it was not in market, 
he shall be allowed to aver this, if the plaintiff will abide it ; and 
if the fact be found to be so by the inquest, or by the confession of 
the party that it was not in market, the plaintiff shall be amerced 
for his false plaint, and nevertheless by a new plea, in due kind, the 
demandant shall have his recovery by his law or by a new inquest of 
that neighbourhood where the deed was done, if he chooses to 
prosecute further. And likewise it shall be done concerning the quay 
in the fishing season, and concerning contract made or trespass done 
in market, if the parties agree to inquest, it shall be taken by men of 
the market. And if elsewhere in the city, it shall be taken by men 
of the neighbourhood, and this shall always be observed. And if it 
be found that a contract was made or deed done in the market, the 
plaintiff shall make his suit within the fortnight next following. 
And if he has delayed longer and has not prosecuted, the defendant 
may be at his law, if he chooses, notwithstanding the mention of 
market in the plaint. 

Torksey I. cap. 18. — Item dicunt quod due curie semper fuerunt 1345 

et ad hue sunt in villa de Torkeseye, quando necesse fuerit, pertinentes {**><>"*)• 

ad dominicum de Torkeseye, et consuetudo et usus est dicte 

curie tenende in hac forma : una curia que vocatur pepouderous 

tenta erit bis in die et de die in diem, quando necesse fuerit, ante 

prandium et post prandium, pro mercatoribus et foriocecis transeun- 

tibus ad habendum cognicionem de convencionibus, contractibus, 

transgressionibus, debitis, tarn transeuntibus ^ xl 8. quam infra et 

querelis et plegiis acquietandis et consimilibus ubicumque fuerint 

facta. 

They say that two courts always were and are still in the town 
of Torksey, when it is necessary, and they belong to the demesne of 
Torksey, and the customs and uses of the said court are to be kept in 
this form : one court which is called Piepowders shall be held twice 
a day and from day to day, when necessary, before dinner and after 
dinner, for merchants and foreigners passing through, to have 
cognizance of covenants, contracts, trespasses, debts, both exceeding 

* MS. traiueuneia. 
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tO.N. an<l of IfRs amount, nnd of acquitting plaints and pUdyt and 
tlio liko wherever tliey were niwle. 

Torkaey I. cap. 19. — Et ({iieronn et ilefeiidena vel unus vel aliiu 
|K>s8Miit halien: duo eHsoniu ante apparenciiiiu et post appareiicuun 

8i volucriiit.' 

And plaintitT and defendant, or either,' can hare two fMoim 

Itcfore and after apiH'ariince if they like. 



lb. cap. 20. — l^t si aliiiuis attiioliiatUH ait piT lx>na sua alicui 
hpondt iidi in aliquo plaeito. non del>ct currere inde deCaltani, nisi 
fuerit in villa (juando Inina sua fnerint attaehiata, set bona sua 
ntciita erunt quousfiue viMiorit vel racionahiliter premuniri poterit ad 
venii nduni, et ad respondendum parti. Et iH»st diem datum ad venien- 
duni si* non ven'er it. tune i)oteht pr«H*edere ad defaltam de die in 
diem et distrin^rrt* (x/r) per dieta eatalla et per alia catalla si inventa 
fuerint qunus'jue veiurit. 

And if un\(>ne is att:ich«d by hi^ ^(Mnlit to anBwer to anyone in 
any plea. Ik* iiU<;ht nut to incur dffiiult therefor unletia he was in the 
town when his ;;o4ids wi-n- attachid, but hi^ gYiodM shall be kept ontil 
}i<* roiiii-s or can havi* rraMinahle notice to come, and answer to the 
party : and if after a day i:ivrn to come he does not come, then the 
iiiattiT can proceed to a default from dav to ilav, and he can be 
di-^traiiifd hy tin* Haid cliatteN and hy others if thej ean be f(»iind, 
until lu' tiiK'S come. 

lb. cap. 21. Kt si premunitu> in fornni pnnlieta et non Tenant 
infra annum et diem, tune dtl>i*t hallivuH apprmare vel vendere dicta 
hona et dare parti pro drhito suo, vtd eonvencione fraota, vel ti 
^ressi<uu* sil>i facta, vil cunsimililuis, |M*r viKum hominum, et 
duuin iMumrum quorum tenire et cust«Nlire ad opuri suum quoosque 
vcnerit. ^alvo {ntt \ d<>niino amcrciameiitis 8ui.s. Similiter hi Teoerit el 
.•^it attinctusin curia: et Imiiui ^ua cmnmorantur in uianu ballivi per 
uiuim •{uindciMiin iM)ht plaeitum terminatum, tunc debet balliTos 
prtriare et v« iidiTe 111 fomui predicta et dare parti tantum iiuod 
recuprravit. Vtl dicta iNUia in prccio, halvo semper domino amrrcui* 
mentih >uir< : (t eriani si ali'pia htma sint attaehiata que non sunt 
t( 111 nila iN»Htattai-liia nieiit tim.appreciantur ^j(i«-) et nianifeste p^^nan* 
tur ail vendii-iiuiiin. et tlciiarii sic recepti dcU'iit c«immurare in mana 
i'allivi prr unain «{uinileiiam in forma pnnlicta, et |«Ofit quindrnam 
< lapsaiu 'iuimI ihnani tradantur ijuereiiti in fnrma predicta. 

V.iiii.oi:} II., iMp. 11. ^tli-i^" r.«> «-<kj:ii iti tiki «lt\to<U\ riiurt. ' MS. rl. 
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And if, having been thus warned, he does not come within a year 
and a day, the bailifif ought to appraise and sell the said goods and 
give the party his due for debt or covenant broken or trespass done to 
him or the like, by view of [lawful] men, and the rest of his goods 
he shall hold and keep to his use until he comes, saving to the lord 
his amercements. Similarly if he comes and is attainted in court. 
And his goods shall remain in the bailiff*s hand for a fortnight after 
the plea is ended ; then the bailiff ought to appraise and sell them as 
aforesaid, and give the party as much as he recovered, or such goods 
to the amount of the price, saving always the lord's amercements. And 
also if any goods are attached which ought not to be kept after attach- 
ment,' they shall be appraised and openly put up for salb, and the 
money thence received ought to stay in the hand of the bailiff for a 
fortnight, in the form aforesaid, and after the fortnight has elapsed 
the money should be handed to the plaintiff in the form aforesaid. 

Torksey I. cap. 22. — Et si defendens inveniat plegeos parti respon- 
dendi, tunc sint bona appreciata et liberata plegiis, ita scilicet quod si 
defendens sit attinctus vel convictus de aliquo, quod plegii respondeant 
de dictis bonis vel de precio, et quod ballivus teneat bona vel precium 
in forma i)redicta de plegiis. 

And if the defendant finds pledges to answer to the party, then 
the goods shall be appraised and delivered to the pledges, and in such 
a way that if the defendant is attainted or convicted of aught, the 
pledges shall answer for the said goods or their price, and the bailiff 
shall keep the goods or the price of them in the form aforesaid con- 
cerning pledges. 

lb. cap. 23. — Et si defendens inveniat plegeos de dictis bonis, et 
postea non vult ad dictam curiam venire, sint dicti plegii districti 
de curia in curiam ad habendum defendentem ad curiam, et quod re- 
spondeant de illo qui manuceperunt, vel de precio. Et si defendens 
vadeat legem suam, potest facere eam cum sua sexta manu. 

And if the defendant find pledges of the said goods and afterwards 
will not come to the said court, the said pledges shall be distrained 
from court to court, to have the defendant at court, and that they 
shall answer concerning him whom they raainprised or for the price. 
And if the defendant wages his law, he can make it with his 
sixth hand. 

lb. cap. 24. — Et si placitat ad inquisicionem, capta erit de mercatori- 
bus forineecorum (sic) et intrinsecorum tunc in villa existencium.' 

' For fear they spoil. moiety see Vol. I., p. 201. The London 

* On the foreigner's inquest of the lAber AlbuM, pp. 215-6 (1419) notes that 
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And if he pleads ap to an inqaest it shall be taken of foreign and 

DASive merchansa dien being in che town. 

Torksey I. cap. 25. — Et nollas manens in Torkeseje sen terras vel 
tenementa habens in Torkeseve tenetor yenire ad dictam curiam de 
pepooderoas, aec debet placitari nee amerciari in dicta coria nisi 
Tolueric de b*3na volimtate sua, set attamen possont placitare in dicta 
curia ' in forma sabscripta. 

And no one dwelling in Torksey or having lands or tenements 
in Torksej is bound to come to the said Piepowder Court, or can be 
impleaded or amerced in the said court, unless he chooses of his own 
free will, but nevertheless in the said court they can plead in the form 
above written. 



1419. 



London.' — Et dez jugements donez devaunt le Maire et Aldermans 
en la Chambre de Guildhalle, solonc le ley merchannd soleit nolle 
errour estre suv. 

And against the judgments given before the Mayor and Aldermen 
of the Chamber of the Gildhall, according to law merchant, no error 
can be sued. 



Original 

loth 

oentary. 



Bye, cap. 35.—. . . And in case that both the parties be here 
foreign strangers, or else one stranger and the other indweller, then 
shall the court be holden every day afore noon, in the hour of prime, 
and in the afternoon about the middle of the afternoon, after the law 
merchant.' 



contracts made in market towns, to be 
completed in the city, could be dealt 
with in the city court. The inquest 
should contain merchants from the 
town where the contract was said to be 
made. The alien merchant could claim 
to have half the inquest of his language 
if possible {Albus, p. 216, Cast, p. 208). 

* MS. after curia inserts a super- 
fluous nisi, 

' Ricart's Kalendar^ p. 100. 

^ By the reformed Cinque Ports 
Custumal, cap. p. 54-6, it was ruled that 
anyone might be granted a Court of 
Piepowder who dwelt so far from the 
town that he could not rise in the morn- 
ing and come on foot to the common 
court by 9 a.m. If a stranger wished to 
see the end of his suit in one day, he 



might have two courts in one day, in the 
forenoon and the afternoon. Strangers, 
with ships in the roads waiting for 
a wind, or in the town waiting for a 
passage, could have a Piepowder Court 
granted to them from hour to hour, if 
the king's head officer or his brethren 
saw fit. A resident freeman could have 
the court from day to day to escape 
being kept in ward for want of pledges, 
if attached on any action which could 
be determined in a Piepowder Court. 
Rotho*s Register (Kilkenny), p. 879, 
ordered that .anyone suing for debt in 
the Piepowder Court, and not recovering 
over 40«., should lose his costs, for if he 
had recovered in the town court he 
would have put the defendant to less 
cost. 
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SEAMEN'S LAW. 

Bristol I. cap. 13. — Et quod de contencionibus ortis [inter] merca- 1240 
tores et nautas, sive inter mercatores et mercatores, sive inter nautas (*^^"*)' 
et nautas, sive per terram sive per aquam, id est per mare, utrum 
fuerint burgenses vel extranei, rectum teneatur querelantibus secun- 
dum leges et consuetudines ville, unde diflScile sive inpossibile est 
singulos casus enumerare. 

And that concerning disputes which shall arise between mer* 
chants and sailors, or between merchants and merchants, or between 
sailors and sailors, whether by land or by water, that is by sea, whether 
they be burgesses or foreigners, right shall be done to complainants 
according to the laws and customs of the town, whereof it would be 
difficult or impossible to enumerate the particular cases. 

Leges Quatuor Burgorum, cap. 26. — De contencione orta inter 1270 
nautas extraneos. Si naves applicuerint in terram domini regis Scocie (*^°*)- 
de diversis regionibus, et contencio oriatur inter tales homines infra 
portum domini regis, ballivi domini regis tenebunt rectum inter eos de 
quacunque querela alter eorum conqueri voluerit de altero que mota 
est in terra regis Scocie. Et si contigerit quod calumpniator vel 
calumpniatus talis dederit tholoneum suum et fecerit terre domini 
regis quod facere debuerit, et navis ejus fuerit in la rade, bene et in 
pace recedat et alter de altero jus suum querat ubi querere poterit. 

Of disputes that have arisen hetxceen foreign sailors, — If boats 
put ashore in the land of the lord king of Scotland, coming from 
diverse parts, and dispute arises between such men within the port of 
the lord king, the king's bailiffs shall do right between them in any 
plaint one of them will bring against another, the plaint having arisen 
in the land of the king of Scotland. And if it happens that the 
demandant or defendant gave his toll, and did all he ought to do to 
the land of the lord king, and if his ship is in the roads, he may go 
freely and in peace, and each shall seek his right of the other where 
he best may. 

Fordwich, cap. 81. — De lege marinaria. Et sciendum quod ubi 15th 
aliquis vicinus vel extraneus veniens ad majorem petens legem de century. 
marinagio, ad emendum habendum de hoc forte quod navis aliqua 
alteri navi fecerit dampnum in aqua, dabit illi major duos juratos qui 
hujusmodi legem noscant, et duos magistros navigie dicte vUle, qui 
auditis racionibus ambarum partium tribuant utrique quod habere 

VOL. II. 
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debet de jure [ita tamen quod ambe partes fuerint consencientes et 86 
submiserint judicio suo, aliter] ^ oportet ut placitent ' sive in hondredo 
vel curia majoris ad voluntatem partiam^ [sed non Bolet teneri 
placitum de hujusmodi nisi raro. Et si forte plaeitetnr, soleni ipsi 
major et jurati respicere maliciam ejus in quo est culpa placiti, ita 
ut pejus expediat in negocio suo.] ' 

Of maritime law. — And be it known when any neighbour or 
stranger coming to the mayor, craving law in a maritime matter in 
order to get amends, for instance because a ship has done damage 
to another ship in the water, the mayor shall give him two jurats 
who know such like law, and two shipmasters of the said vill, who, 
having heard the statements of both parties, shall allot to each 
what by law he ought to have, provided that both parties have con- 
sented and have submitted themselves to his judgment ; otherwise 
they must plead either in the hundred or the mayor's court at the 
desire of the parties, but a plea of this kind is wont to be held [there] 
but rarely. And if perchance it is pleaded [in either courtji the 
mayor and jurats are wont to take notice of ttie malice of him by 
whose fault the plea arises, that he may have the less success in his 
affair. 

Waterford. Acts and Statutes, cap. 81. — If it happe that ony man 
duelling within the saide citie or suburbes be bownde in a viage to 
passe the sea, that there shal no man ne woman duellinge within the 
same have him arestid for no mancre action the day of his sailing, so 
that thactour be full come, and hath witting that the defendaonte is 
bownde in his viage afor the day of his sailing, or else [unless] that 
ony suche be fugytif. 
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Probate of Burgage Wills. 

London.^ — Et touts lez testaments par queux ascuns tenements 
sount devises poent estre enroll^s en hustyng de recorde, al pursuyte 
de chescun qe poet prendre avauntage par mesme les testaments • • . 



' So Sandwich, p. 456; Fonlwich, 
* Et si partes non concencerint nee ju- 
dicio predicto se vclint submittere.* 

'^ Not in Sandwich. 

' Added from Sandwich. 

' Ricart's Kalcndar, pp. 97, 98. 
The evidence of enrolment of borough 
wiUs in London goes back at least to 



1258. Gross, in his paper on the 
Mediaeval Law of Intestacy {JSarvard 
Law Review, 1904, p. 180), gives re- 
ferences showing enrolment at King's 
Lynn (temp. Ed. 11.) and at Shrews* 
bury. See also the Bristol Ordinance 
of 1844, on enrolment, LitHe Bed BooJc^ 
p. 32. 
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devaunt la Maire et Aldermans en pleyn hustyng, et la serra le dit 
testament proclaimes par le serjaunt, et illeoqes proves* par deux 
prodes hommes bien conuz, lez queux serrount sermentis et examinez 
severalments de touz lez circumstances del dit testament, et de 
Testate le testatoure et de soun seale. . . . Et nulle testament 
nuncupatif n'auter testament poet estre enroUe de recorde sinon qe la 
sealx del testatour ^ soit mys a mesme le testament. Mais lez testa- 
ments qe poent estre troves bones et loialx sount effectuelle, coment 
q'ils ne soient my enroUes ne de recorde. Item lez testaments deinz 
la dite citee deyvent par custome de mesme la dite citee estre ajuggez 
effectuelle et execute, eient regarde a lez voluntuz des testatours, 
coment qe lez paroles de tieux testaments soient defectifs ou nient 
accordaunts a la comune ley.^ 

And all the wills by which any tenements are devised can be 
enrolled in the Husting as of record, at the request of anyone who 
can take advantage under the will, before the Mayor and Aldermen 
in full Husting, and there the said will shall be proclaimed by the 
Serjeant, and there proved by two good and well-known men, who 
shall be sworn and examined severally concerning all the circum- 
stances of the said will, and concerning the estate of the testator 
and concerning his seal. And no nuncupative will or other will 
can be enrolled of record unless the seal of the testator is set to the 
will. But the wills which can be found good and true will hold even 
though they are not enrolled or of record. Wills within the city 
ought by the custom of the city to be declared valid and executed 
with due regard to the wishes of the testators, even though the words 
of such wills are defective or not according to the common law. 

Oxford.'* — Postquam testamentum illud coram ordinariis ville pre- 
dicte ut moris est probatum fuit, frequenter illud testamentum coram ^^^• 
prefatis majore et ballivis * ville predicte probando detulerunt occasione 



^ Izaacke, auh anno. In 1268 {Liber 
de Ant, Leg., p. 106) the city probate of 
the burgage will was acknowledged by 
the king, who supported the citizens 
against the custos of the bishopric, who 
proposed to excommunicate them for 
takmg probate. 

2 Printed testament, 

' Lincoln, cap. 86, renders the sub- 
stance of these clauses into English, and 
rules that want of seal will not invaU- 
date if there be sufficient proof. 

* Coram Rege RoU, No. 114. There 
is a reference in Abb, Plac, p. 216 
(16 £d. I.) to the Oxford probate of 
testaments and last wills ; if there was 
delay in probate, probate elsewhere 



might be allowed by judgment of the 
court. 

^ Probate first before the ordinary, 
then before the borough officers, was re- 
garded as the usual burgage wiU rule, 
Abb, Plac, p. 285 (19 Ed. I.), and Gross, 
in his paper on ' Intestacy,* p. 130, note, 
gives f uU references, especially to Bristol, 
Ipswich, Windsor, Exeter, Lynn. On 
Lynn see 11th Bep. Hist. Comm. part 8, 
p. 155. The Canterbury probate is re- 
ferred to, Abb Plac., p. 211 (14 Ed. I.). 
At Norwich, cap. 18, a similar custom 
held ; there could be no administration 
until there had been probate before the 
ordinary, followed by probate and enrol- 
ment before the bailiffs. 

o 2 
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quorundurn tenomentorum in villa predicta . . . Hoc debet esse in 
presencia exficutorum nominatorum in testamento illo secandam 
conHuctudinein predicte ville.* 

After that will had 1>ecn proved before the ordinaries of the said 
town af) the custom is, they brought the will many times before the 
said mayor and bailiffn to be proved, because certain tenements Liy 
in the said town. Probate must be in the presence of the execators 
named in the will, according to the custom of the said town. 

1284 London.^'- -Ex consuetudine probatur testamentum coram majore 

(about). jjjj^ ^^^^ jj^^^j^ inquisicione coram eo si terra talis sit que legari possit,' 
probate testamento, ponet Icgaturum in possessionem/ 

]]y custom the will is proved before the mayor, so that inquest 
having been made before him as to whether such land was devisable 
or not, the will being proved, ho may put the legatee in possession. 



r2HM. 



I'JOl. 



Exeter/'— Consuetudo est quod tenementa infra civitatem Exon. 
et (JuH suburbia scituata iegata alicui non possint plena possideri, 
neque logaturus habere inde seisinam, antequam testamentum in 
l)Iena curia probatur secundum consuetudinem dicte civitatis. 

The custom is that tenements situated within the city of Exeter 
and its suburbs, and devised to anyone, cannot be fully possessed, nor 
can the legatee iiave seisin thereof, before the will is proved in fall 
court according to the custom of the said city. 

Ipswich, cap. 16.— . . .^ E qo la derreyne voiunte le testatour en 
dreyt du tenement devise par testament escrit ou nuncupatyf seyt 
provee devaunt les bailiffs de la ville dedeinz les primers xl« joars 
apres la mort le avauntdit testatour (etc.).^ 



^ Tho ordinary Imil proved the will, 
and Boupht vainly to force the executors, 
by ecclesiastical coercion, to administer. 
Art they refused, the ordinary had ap- 
pointed others. 

^ Letters from the Xorthcrn i?tv/i«- 
ter^, p. 71 % giving London as an 
example of a borou^li practice. 

* Deciding whether, for mstance. it 
is of purchase or inherited, when the 
purchased lands were bequeathable and 
the inherited not. 

* In .466. riac, p. ^2^\o [2A Ed. I.), 
all judgments concerning testaments 
of lav fee are declared to lie onlv in 
the hiisting. Cf. aIso Letters from the 
Sc r( h em Ixetj is t c r.*, pp. 712. 



-^ Izaacke, sub anno, 
'' On the devisabihty of lands. 
' The process of enrolment is then 
described, as at London. If the execu- 
tors will not prove, the claimant most 
sue within forty days, and the exeeators 
will be warned to come. If they do not, 
the claimant can prove his right by 
mquest. On the use of the writ Bx gravi 
querela in such case see VoL I. 246. 
Norwich, cap. 21, also deals wilh the 
writ that is to be used if the widow or 
executor refuse to deliver the deed of 
the testator's enfeof&uent, and with the 
bailitfs inquiry into the fulfilment of the 
conditions in a conditional grant. 
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And that the last will of the testator, in right of the tenement 
devised by written or nuncupative will, shall be proved before the 
bailiffs of the town within the first forty days after the death of the 
testator.^ 

E s*il aveygne qe les exeqetours meorgent, avaunt q*il aurunt le 
testament provee, seyent lour exeqetours receuz a meyme la prove 
faire de deynz les primers xl. jours apres la mort de meyme ceux 
exeqetours (etc.). 

And if it chance that the executors die before they have proved 
the will, their executors shall be received to make probate within the 
first forty days after the death of those said executors.^ 

Bury, cap. 17. — Ensement nous voloms e grantoms qe la ou homme 1327. 
devise tenement de altri droit et le procheyn heyr viegne devant le 
alderman e les burgoys al secund jour de la proclamacioun pleinementz 
faite, et avant la ministracioun a les executores grante, et mustre 
soen dreyt, q'il ne puit les tenementz deviser, e en tiele manere estre 
trove e juge, soyt le testement anenty en cele poynt par le alderman 
e les burgoys de meisme la ville. 

Further we will and grant that when a man devises a tenement 
belonging to another, and the next heir comes before the alderman 
and the burgesses on the second day of the proclamation duly made, 
and before the administration has been granted to the executors, and 
shows his right to be such that the man could not lawfully devise 
the tenements, and it is found and adjudged to be so, the testament 
shall be annulled on that point by the alderman and burgesses of 
the said town.^ 

Torksey II. cap. 2 (§2). — Et tenementa que sunt legata manifesto 1345 
post decessum testatoris et testamentum probatum et per visum et (*^<'^*)' 
factum excecutoris, possunt illi ad quern fuerunt legata intrare, et 
tenere secundum formam testamenti. Et si excecutor non liberet 
eis seysinam secundum formam testamenti, tunc ballivus debet 
distringere eos quod habeant testamentum ad proximam curiam. 
Et tunc ballivus liberet eis seysinam secundum formam testamenti 



^ An exceptionally short limit, year 
and day being more usual. Cf. Caillemer, 
L' Execution testamentwire^ p. 422. 

^ Continental custom made the 
executor's right not transmissible to his 
heirs. The English principle was first 
formally consecrated by the statute of 
25 Ed. III. 6. c. 6. Cf. Caillemer, 
L' Execution te8tamentaire,'p, 884. The 
above custom may be intended to trans- 



mit the estate of the testator to the 
executor of the last surviving executor, 
like the present English rule. 

' By the London custom (Liber de 
Ant Leg,, p. 41 (1258), probate of the 
will did not preclude any subsequent 
claims to the land devised. So also 
Cal. Letter Book C, p. 108, Liber 
Albus, pp. 120, 407. 



ht p:r vfi.^.irn U;g;iliari'i hoEniimm dicte ville. £c si testatum sit quod 
kTif:f^ir/,rfiH non h;iU;ar:t per qaorl posaunc distringi ad hal»ndnin 
t^:<ttamf;TiUim vl mirum vf:l qaod sint districti et non Tmiant, tune 
iTitn-.Tit fM:nV:ijIo ririo in unemf-nto sibi legato. £t si l^ant tenementa 
Hrja qri/yl v^rndantiir per executores et denarii dantnr et distribuantiir 
pro anirna nua, hoc |>^>r.Hunt facere bene, sed ex€cntores dod possnnt 
U;ri^:rrj^:rita ftic l^;;^ata emere j^er artem Tel in aliqno modo. Et si 
U'/hrit, ballivii.H p^;r vjHam legalium hominum debet capere tenementa 
ilia ^;t vf;n/Ierf; illi qui pluH vult dare pro dictis tenementis, et habebit 
cfirnrninif; Higillurn ad tcHtificandum factum suum [et] qua de cansa 
vduiliiliL Kt oxecutor debet percipere denarios et non ballivi et 
riaro ubi fiHsrint legati. £t testamentum [si] probatom fnerit in 
curia ChriHtianitatis et postea in curia domini legator, tantom 

provalet. 

Anrl into the tenements which are bequeathed, on the death of 

th/5 tcHtator and after the will has been proved, and by the view and 

deed of the executor, those to whom they have been bequeathed can 

enter, and can hold them according to the form of the wilL And 

if the executor will not deliver seisin * to them according to the form 

of the will, then the bailiff ought to distrain them to produce the 

will ut the next court. And then the bailiff shall deliver seisin to 

th(;in according to the form of the will, and by view of lawful men 

of the Haid town. And if it be witnessed that the executors haye 

no goods by which they can be distrained to bring the will to the 

court, or that tlioy have been distrained and do not come, then they 

I the dovincoH] may enter at their own peril on the tenement beqaeathed 

to them. And if any bequeath their tenements so that they shall be 

sold by the executors and the money given and distributed for theiE 

Bouls, this limy bo done lawfully, but executors must not buy the tene- 

luoiits so Iwqueathed, by fraud or otherwise.^ And if one of them does 

so, tlio btiiliff by view of lawful men ought to take those tenements and 

soil thoiu to him who will give most for them, and the bailiff shall 

hiivo the common seal to witness his deed and for what cause he 

sold. And the oxocutor ought to take the money, and not the baili£b| 

nnd ought to give it as it was bequeathed. And only that will is 

valid which has boon proved in the Court Christian and afterwards is 

n^ad in tho lonVs court. 

ut». Exeter.'^ Si logi\tu sint tenementa testamento et idem teata- 

montuui non probotur et seisiua iude non sit capta et liberata infira 

^ I.itiloton. soo. U»T. treau of tho * This was forittdden also byseveril 

lvi\Mii:h oustoin which onablo\i loj^AUe^ Church councils : CaiDemer, £»fe. lifla- 

to ontVr of tlunr own ^^uthc^rily. without mr^itaire. i\ 60ft. 

sUlnorv of sois-.n bv the exocutc*rBL. Cf, * lca«c£e»MiA «mi«. So also Pttr- 

C;ul\nuor. r.:,/. «vi?,iPu-::.iiiY. p.411. che$t«r. ci^ ii. At Dublin (J, T. 
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annum et diem, tunc secundum consuetudinem civitatis predicte non 
valent legata. 

And if tenements are bequeathed by will, and the will is not 
proved and seisin thereof taken and delivered within a year and a 
day, then, according to the custom of the said city, the bequests are 
not valid. 

Fordwich, cap. 12, § 1.^ — Item clamant quod quilibet vir et mulier I4th 
de predicta libertate legare potest omnia terras et tenementa sua de ^^ ^^' 
perquisitis suis infra dictam libertatem et quod facient testamenta sua 
de dictis legatis in presentia majoris, ballivi et juratorum si ad hoc 
interesse poterint, et si ad hoc vacare non possunt, tunc ad minus 
coram tribus de juratis ville predicte, qui illam ultimam voluntatem 
dicti defuncti, alias coram majore et ballivo* et communitate, si 
necesse fuerit, debite probare poterint infra annum et diem post 
obitum dicti defuncti. Et si ille vel illi cui vel quibus predicta terre 
vel tenementa sic legata fuerint, dictum testamentum coram majore, 
ballivo et communitate ^ infra annum et diem probare noluerint, tunc 
predicte terre et tenementa tanquam non legata rectis heredibus 
quibus de jure contingerit imperpetuum remanebit. 

They claim that every man and woman of the liberty can 
bequeath all the lands and tenements of their purchase within the 
said liberty, and that they may make their wills of the same in 
the presence of the mayor, bailiff and jurats, if they can be present, 
and if they cannot spare the time, then at least before three of the 
jurats of the said town, who will be able to prove duly that last will of 
the said dead man if need be, at some other time before the mayor, 
baihff and community, within a year and a day after the death of the 
testator. And if he or they to whom the said lands or tenements are 
so bequeathed will not prove the said will before the mayor, baihff and 
community within year and day, then the said lands and tenements 
shall remain for ever, as unbequeathed, to the right heirs, to whom 
by right they would fall [in intestate succession].^ 

Enaresborongh. — And that all customary tenants within the 
said forest shall prove their testaments in the court of the lord, 



Gilbert's Calendar, p. 480), in 1488, the 
term for probate before the ordinary 
and the mayor was a year and a day. 
Within that time inquest must be taken 
at the tolsel, and enrolment made. 

1 In F. 46 (Canterbury MS.). 

^ Woodruff, for balUvo, has et xii. 
juraHs. 

' Woodmfif, for communitate, has et 
xii, juratii. 



^ At Hereford (cap. 51), if anyone 
claimed a tenement as legatee, the 
executors of the will were to be com- 
pelled to bring the will into court, and 
to show it before twelve citizens. If 
this were not done (cap. 58), he who 
was concerned could go to the eitv 
ordinary and get a copy of the will 
under the seal of the ordinary and bring 
it before the bailififl 
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B()ROr(iII CUSTOMS 



14th 
century. 



aiul Bhull tuko letters of adininistration there uf the ^oods of the 
ili-ml.' 

Nuncupative Wills before Borough Ofllcera. 

Fordwich, cap. 12, § 2. — Kt si qui i)er suhitaneam infinnitaiem 
vcMiti fuorint, quod tistanu'iita sua ilt* iHTi{uisiti8 prcdictifl cuncedere 
nnn iHKssint, tunc ore tenus coram niajore vel duohus juratis' ad uiinud 
vohmtati'in suain deolarahunt ct sic tanquain legata ct in tcstamento 
eondita inter eos obscrvabunt tt ratificabunt. 

And if anyone suddenly falls ill, so that he cannot make a will of 
tho luirchasod lands aforenaid, then by word of mouth, before the 
niiivor or two jurats at least, he shall declare hid will, and hi« 
wishes shall bo observed and ratifiiil as if there ha<l been a wilL 



1268. 



14th 

oentury. 



Intestacy.' 

Dublin.*- (,)u<Hlquf dc bonis eorum (|ui intestati decedunt m 
iiliquatcnus [n<iii] introinittat, set liseo Uma hujusmodi applicentur* 



That ronc«'rning the ^'oo<ls of them who die intestate the 
ecclesiastical ju(l«^'f may in no wise interfere, but Huch ffoods shall be 
banded o\tr t(» the mval treasury. 

Fordwich. cap. 12, ^ 3. -Preterea, si qui de Iil>ertate corum di*ce«e- 
rint iiitestati, Itona et catalla sua ad inanum majnris et juratAirum 
devenieiit ad disiN.)neiida predictis defunctis prout ad saluteu aniaia- 
rum eorum melius vidt rint c\iK.*dire, absque hoc «|iiod «|uiciim<]ae 
'»rdinarius ecdesiasticns ub illani causam inter eos <|ualiti-rcum(}atf 
intrnmittat.' 

I urtlurmon. if any of th« ir liberty shall die intestate, his goods 
and chattels >hiill pa<s into the hands of tht* nuiyor and jurats* to dis- 
pose of tliein for the dead man as they might deem mo9t expedient 
f4)r the welfare of the dead man's soul, and this withoat anj 
interference whatever for tliis |)ur2>ii8e anions them from anj 
eci'Ii-^iastical ordiimrv.' 



• Al...li-h. .IhvAofJO '21 Vir..f ip.77. 
" \\ iM •Ir.itT luM- 'ill- •liiiMliiiiii.' Vmt- 

i'Iu**tir, rap. 24. nquiml all ilt:i!hl'iil 

will.H to Im< lilHilf liffort \\\0 t«Il.tI:tS (if 

the iiiaiior. 

(f. |'i». i.'i 7. A slfttonwiii of 
Ldiuluii rKH'.iin L>!i thi ('iT\ :iihiiii)iritrii- 
:;■>!» vf tin inti H'.atc b.i-taril** proiHrty 

• A/h'.. D' rji. Jr'litnl, p. 1^1. The 



l>.q>;il K-;:.ito cuinplaiiii thai the naayor 
nii'l riti/4*nti h*\e made this rale 

( illUM'U It. 

I-'ruiii r. 46. Not in Woodruff. 
' I '• Tilu ich, c»P. '27 i Wumlruff '• 
!'.» . :oid >*iiiluich. lio\*. p. A'i4, 0T% 
a Till :tci->*iiiit of the procedurr m the 
iHinau'ti Aihii:ii>triitionof the inieetate's 
k-iNiiU. Afii r |MvinK drbtt and funerml 
i\|H*i!iis, thi* vwcutor*. appofailttd 
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Dover, cap. 19. — Nota de intestatis. And also they cleyme of them l5th 
that dyed intestat within the fraunchyse, the mayre shall sequester all ®®° ^' 
the catalx and he shall dyspose for the dede and for the lyvis as 
ordynarye. And of them that maken testament and dyen, the testa- 
ment shall be proved before the comyssarye of the archebysshop, and 
when it is proved and the admynystracyoun commytted to the execu- 
tors, the archebysshop ne the commyssary hath no more to done of 
hem but the meyre shall do them come afore hym and hys jurats 
when he semyth tyme ; and he may charge hem to make laufuU inven- 
torys and to make accompte, and after thaccompte made, the 
meyre may graunte hem acquytaunce under the seall of his office, and 
this rewle hath ben used peasably without any intrupcyoun fro the 
first foundacioun of the same towne. 

Hereford, cap. 48. — Et si aliquis concivium nostrorum decedat intes- i486, 
tatus,^ ordinarius civitatis faciet executores concivium nostrorum qui 
ad debita petita respondebunt.^ 

And if any of our citizens dies intestate, the ordinary of the city 
shall appoint executors of our fellow citizens who shall answer for 
the debts claimed.^ 



Mortmain/ 



Waterford, cap. 78. — De tere enfraunk asmoigne. D'autrepart nul 1300 
tere qe on doune a maison de religion n'est fraunk amoigne, si riens (a-^ouO- 



by the borough officers from the next- 
of-kin, distributed the goods according 
to the usual rule of legitim (see p. 136). 
At Fordwich and Sandwich, if a foreign 
merchant died intestate, the mayor and 
jurats surveyed his goods, sold those 
that were perishable by view of his 
ship's captain or any of his company, 
and announced the death and the amount 
of the chattels to the officers of the dead 
merchant's town, that they might reply 
saying who were the heirs and ought 
to have administration. This done, 
some small portion might be withheld 
for the rector who buried the body and 
for mendicants, &c,, as agreed between 
the mayor and jurats and the heirs. If 
no answer were received, the mayor 
and jurats administered the goods for 
the welfare of the dead man and his 
kin, in charitable works, without inter- 
ference from any ordinary. Cf. Cail- 
lemer. Confiscation et Admin, des Sue- 
cessions, p. 74, on early statutes for the 



distribution of the unclaimed succession 
in charitable works, and p. 156-176 on 
customs similar to the above in Euro- 

Eean towns. The Sandwich rule resem- 
les very closely that of MontpeUier, pp. 
171-174. For the droit d^auhaine see 
above, p. 75. 

* Montgomery MS. * subito decedat.* 

' Montgomery MS. 'ordinarius se- 
questrabit seu administratores assigna- 
bit qui ad debita respondeant et cetera 
facient que sibi de jure ecoleaiastioo 
incumbent in hao parte.* 

' On the subject of executors and 
testator's debts, see Vol. I., p. 210-8. 

^ In several borough charters grant- 
ing freedom of devise, devise to religious 
houses is excepted, for instance Oke- 
hampton (before 1162). The Godman- 
chester custumal, cap. 17, forbids sale 
or alienation to priests, religious men, 
or foreigners. Scarborough, cap. 25, 
notes that all alienations of land to 
religious men require the consent of the 
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Ciji 26 — 7-^ .-'-I '. /-rfT'ii'M^:.' rfJi^Tirioff. D*aatre part 
LiTi::-^ r^^ i::: i.c^j ::iJ.i Tiz.Vz t^sisn h nDAisoin de religion, cho est 
a h^"'.\i piaur -"L'.I .T =i iT^nrzTi ikT€i£3>e '5€ inm iKMnme eit one 
n-?L»:r. -^r: fraj.-; rr* t:! r.*hi»:rvc f:-rs "UDe livere de ecmyn oa one 
;p'r:ir-e de i-'.:rr-r .:: :ii. r:»=ie. e i2 samble q'il pfoet doner dim. 
injoz'iL \i X.*.. c II sailIIt jt* M<::: eit il- heir q'il poet doner tant de 
\a:Zi y>z r-'ilne a m-Ersm ie reiizion pia" aoi* qe non poet ne ne fira 
ySiiA =r: D e=: %a^es : e la rais^a pnrqiieT ' qe si aventnie ftveinasit 
qe fa ;'*!=: ar§, oa q'il fa ar^aia par venie, on par defaate de sostenache, 
\Ax ivhl ca= qe la reni^ dtr! deris le pradomme fast enconi tL ana on 
z. axir, e qn'eai ni^I^mes qe S'jnX de la meson de religion poeynt entrer 
*:n I'avant diiite znaison pjnr lor amoigne en desheriteson de heirs 
ou *:n dehbereteii^jn de la cittr. E si chaficnn eitevn porroit en tele 
raai;iere faire, la eit*} purroit Lien tost estre la greignnre partie a gens 
de r<:Iigiori : e la raison poor c-oi qe quant les maisons de religion 
hont unc' foiz entr^j, il ne dorront, ne ne renderont, ne ne firoont a la 
vile, come veisyn e autre, come de taillages et de custnmes de la Tile, 
qe a la cite apartienent, dont la cite purroit coure en damage a eyde 
de Hei^eur. £ d'autre part insint devendroient les heirs mendiannz, 
e la vile destruit des joevenes gens a defendre la cite, si aventnre 
uvensit de guerre, ou de nuls autres maus qe deu defende. 

0/ bequests in a will to the reli(fiou8. Furthermore, no rent of 
aHsize may be given to a house of religion, and this is to say where- 
fore. If it chance that a man has a house that is free and pays only 



coiiiiiiunity of tho borough. Winchel- 
Hca, <'ap. "2*2^ Uyc, cap. 81, and Hast- 
itif^M, cap. *27, Mtate that the mayor 
and coiiiiiiiiinty licetiHe all grants of 
land in tho borough given in mortmain, 
without needing any hcence from tho 
king. At London (Iticart'H Kalcndar, 
p. 97) devise in mortmain was allowed 
by royal charter, IM'27 {Liber AlbuSt 
p. 14r>), and tho custom still holds 
(Vaughan Williams, Executors [1898], 
p. 910). This holds good only of citi- 
zens and freemen (Fit/horbert, s.v. 
Custom, § 7, H), but llro. Abr., Devise 21, 
shows that before 49 Edward III. this 



power was held not to extend to the 
making of guilds and fratemities. Lin- 
coln, cap. 88, claimed to have the same 
custom as Jjondon by charter, but the 
gift in mortmain was not valid without 
a fee to the city chamber of SOt. for 
every 20«. worth of land. In return lor 
the fee, the grant was registered. For 
Lincoln, cap. 41 (on the burgage rent 
from lands held in mortmain), see YoL 
I. p. 810. 

' So Dublin ; Waterford, le, 

^ Dublin par foy, Waterford p f oi. 

' So Dublin ; Waterford, p soi. 
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a pound of cummin or a grain of pepper or a rose, and he thinks that 
he can give 65. 8d. or IO5., and he fchinks that even if he has an heir 
he can give this much of his goods for his soul to a house of religion, 
for himself, he cannot and shall not do it if he is wise. And 
the reason why is that if it should chance that the house be burnt, 
or blown down by the wind, or fall for want of being kept up, and in 
such case the rent of the good man's devise may be arrear for six 
or ten years, then the religious themselves can enter the said house 
for their alms in disherison of the heirs and in disherison of the city. 
And if every citizen were to do the same, the city might soon be for 
the greater part in the hands of people of religion, and the reason 
why is that when houses of religion have once entered [upon 
property] they give nothing and render nothing and do nothing for 
the town like the neighbours and others, as in tallages and town 
customs which belong to the city, whereby the city might incur 
damage [in paying] the lord's aid. And further, in this way men's 
heirs may become beggars and the city be deprived of young people 
to defend the city if war should break out, or other ills occur, which 
God forbid. 

Cap. 66. — De [ajlienacione facta [hosjpitelariis^ D'autre part si 
un citeyn acate une terre, e aventure aveigne qe chel homme soit en 
son moriant, e vient chelui chiteyn e doune chela terre a sa femme 
[pur] sa vie, e aventure aveigne qe Tavant diste femme voit qe ches 
heirs sent foibles, e feffe nne maisoun de religion come en noun de 
son seignour e par noon de son seal, ou par testament comme en noun 
de son seignour, e aventure aveigne qe son baron soit si foibles e 
malades q'il ne se puet aider, e cest testament ou feffeament soit fait 
dementers q'il soit en vie, e meisme chele ^ vient avant e prent la 
maison q*est feffee ou devisee par testament dementres qe Tomme 
gist en la maladie, e vient chele femme e prent feffement de chele 
maison de religion de la dist maison, e met signe sur chele maison 
come me[r]ke du temple ou del hospital, e aventure aveigne qe meisme 
chel homme feffe son heir en sa vie ou le devise par testament, e la 
femme avant diste soit mort, e aventure avient qe I'eir le prud'omme 
dont la terre mout met cleym en la cose, e Teir la femme met cleym 
si qe ambedeaux fount cleym, done doit le Maeir de son office prendre 
la maison ou la tere ou la rente en sa mayn, e chelui qi quide avoir 
droit en la cose doit donner au maeir c s. pur prendre Tenqueste de 
la vile le quel de deaux heirs eit droit. E si Tenqueste die [qe] Teir 
le prudomme eit droit, e on ne siet nul heir plus dreiturel de lui, lem 

^ Followed in MS. by et alienacione ' Dublin inserts femme, but meeun 

cas\ de religion seems required by the sense. 
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lui doit mcttrc en Ka saisino tantost issint (jo nul homme ou femmc 
nc viopic (li* dens Tan t* le jour. E cliclui q*CHt mis en seisine darra 
a chasciin dcs Htrjantz qi lui niettent en seiHine iiii d. E si aTenture 
aveif^ne qe I'eir la feiume vicnt aprrs pur demandcr le tort qe c-le 
Housticnty si perdt* fraunche loi a renienant sans recoverir, e tool !€;« 
heirs qi issint do cliel lieir, se il ne voudera acater double ti chier 
come autn' voderoit doner. 

AlwuiitioH vioilc tn the IlnspitaUcrs. — Further, if a cilizen buji a 
pii'ce of land, and it hapi)ens that this man be dying and Uii« citizen 
comes and gives that land to his wife for her life, and it happens 
that the aforesaid wife sees that their heirs are weak, anil she enfeoffs 
a 1k>u*«c of religion as in the nanu* of her husband and under \x\^ ee*!, 
or by will as in tht' name of her husliand, and it happens that her 
husband id so weak and ill that he cannot help hiiuj^elf, and ihis 
will or feolTnient is made whilst he is alive, and the said 'house of 
ri'ligion conies forward and takes the house * which is enfeoffed or 
devised bv will, whilf the man lies ill, and this wonutn comes and 
takes feoirment of the said house from this house of rehgion, and 
sets a sign u|>on this housi> a<< the mark ^ of the Temple or of the 
lIos])itaI, and it happens that this same man enfeoffs his heir during 
hi'^ life or devises the land to him bv will, and Twhen' the afi>n'said 
wi(f U (lead, it happens that the heir of the goodman from whom the 
land is beM puts in a claim, and the heir of th^ nife puts in a clainit 
so tbat both make claim, then the mayor ought, in the right of his 
otllce, to take the house, or the land, or the rent into his hand, and he 
who claims to have right in the same ought to give the mayor 5/.' for 
takini: the inquest of the town on which of the two heirs has right. 
And if the inquest says that the heir of the goodman hafi right, and 
no rigbter heir is known than he. he ought to be put in his seisin ai 
once, 8u that no man or woman may come to claim 'W\ within year 
and day. And he who i^* [>ut in si'isin shall give to each of the 
sergeants who puts him in seisin 4*/. And if it happens tbat the 
heir of tlie wife comes aften^'ards to demand ri'stitution for* the 
wrong donr to her, he bises free law for ever without rccoTerr, and 
all the heirs who issue from such ht-ir, unless he will buy doable a« 
dear as the other would U» willing to give.* 

Or liiTiil. l.ui«lx rIiaII l>e tn^ktcil aj* iiiortinAin. 

- OrcruKK. Hce Mat. Wiiitiii. II.. cap. 'I ht •«-.:iii m \ir\ i:ir^'i , pirhAp* to 

WW. Inn-much w^ U nants Mt up iti>->-i « Ih> prt>hihii:vt . 

ill prtjuilu-t I'f tbi-ir li>n}». !•> (Iffnitl * Thi4 rule hns the iipp«>ArAne« of 

thi iii^i l\e>*by tht piiMb p fi «>f Tt mplars Ii* :ii;: ilriift* tl iti iiu'<t itiiiir {'•rticular 

ami lio^piialKr'*, it 1- iir«liiiiu iith.it huch i a-i- uh^'h h.iil ricmtly occiurrvd. 
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Court Christian.' 

Bristol, I. cap. 8. — Et quod nollus borgensis juret coram ordinariis 1240 
pro peccatis com[in]issi8 nee pro aliqua alia re ex quocumque ^ casu (*°°"''' 
contingente, nisi sit in causa testamentaria vel matrimoniali. Et si 
implacitantur per ordinarios eo quod ad eorum preceptum pro quo- 
cumque noluerint coram eis jurare, maior et communitas debent eos 
defendere in quantum possint ad custum ville scilicet de proyen[ien]- 
tibus gilde mercatorie. 

And that no burgess shall swear before the ordinaries for sins 
committed, or for any other cause, no matter how arising, except in 
causes testamentary or matrimonial. And if they are impleaded by 
the ordinaries for refusing to swear before them at their order for 
any matter, the mayor and community ought to defend them as far 
as they can at the town's cost, that is, from the revenues of the gild 
merchant. 

London. Liber de Ant. Leg. p. 14. — Cum Johannes Vyel vir illius 1247. 
fecit testamentum non pertinebat ad vestram curiam tale placitum 
terminare.' Gives responderunt . . • bene potuimus illud placitum 
placitare per assensum duarum partium nihil (jsic) calumpniantium sive 
petentium forum ecclesiasticum, et desicut dominus rex nobis per 
breve suum illud terminare precepit. 

Whereas J. V. her husband made a will, it did not belong to your 
court to end such a plea. The citizens answered, ' We could plead 
that plea by consent of the two parties, since neither of them 
raised any objection or claimed cognisance for the ecclesiastical court, 
and because the lord king ordered us by his writ to end it.' 

Waterford, cap. 23. — De jplacitantibus in curia ChiHstianitatis. 1300 
D'autre part le meir e la comune de Waterford doivent envoier a ^*°°"*'' 
cascun concistorie et a chascun chapitre lour serjanz, et defendre qe 
ceaus de la court cristiene ne pledent nule rien qe touche la dignete 
e la corone le roi. E si ceaux de la court christiene le fount, le roi * 



* Bracton*8 Note Boolc^ No. 11, shows 
that under a royal prohibition in 1218, 
the Court Christian had no jurisdiction 
in a case touching bequest of burgage in 
London ; cf. Bracton, f. 4095, an inter- 
polated passage, H.EJj. ii. p. 828. 
Norwich, cap. 12, on writ of right 
of dower, leaves the question whether 
the widow was married or not to be 
decided in the Court Christian, and the 
bishop was to certify the city court of 



his decision. 

^ MS. cocu/m^ue, 

' Margery Viel, widow of John, had 
sought to obtain, instead of her specified 
dower, a third part of the chattels. The 
court of the city decided that she could 
have only the specified dower unless 
the husband left more to her by will. 
Margery then sought the' royal court, 
and the judge spoke as above. 

* Dublm adds ' Henri.' 
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ha grante as ditz chitezeyns de atachier les corps de ceanz qe hoant 
tenuz teles plez en la curt cristiene en contra la dignete et la coronne 
le roi, dekesatant q*il aient fait les amendes a les avaont dits Mair e 
ballifs e comune. E chelui qi plede en chele court e poet aver droit 
en la court de la cite, il avera, par droit jugement, la prisone an an 
et un jour, et perdra la franchise de si com il est en tour de blemir la 
franchise, si il n'ait grasce des ballifs. 

Of 'pleading in Court Christian. — Furthermore, the mayor and 
community of Waterford ought to send their Serjeants to every 
consistory and every chapter, and forbid those of the Court Christian 
to plead anything touching the king's crown and dignity. And if 
those of the Court Christian do so, the king has granted the citizens 
[the right] to attach the bodies of those who have held sueh 
pleas in Court Christian contrary to the king's crown and dignity, 
until they shall have made amends to the aforesaid mayor and 
bailiffs and community. And he who pleads in this court and can 
have right in tbe court of the city shall have by right judgment 
imprisonment for a year and a day, and shall lose the feanohise, as 
one who goes about to injure the franchise, unless he has fiivonr of 
the bailififs. 

Punishment of Clerks. 

1339 Cork, cap. 19.^ — Glers, com chapelein, deknes, suthdeknes, home de 

(about). rcligioun, persoun de seint [ejglise, ou vecarie, qe trespassent denz la 
fraunchise encountre la pees soient pris en toutz cas ou home lai 
serroit pris pur tiel trespas, et pur dete, ou contracte on mena * 
trcspas, soient attachez en taunt com home poet bonment faire par 
dont do centence. 

Clerks, such as chaplains, deacons, subdeacons, men of religion, 
parsons of Holy Church, or vicars, who trespass within the franchise 
against the peace, shall be taken in every case when a layman would 
have been arrested for such like trespass, and shall be attached Cor 
debt, or breach of contract, or for small trespass,' as fiEtr as they can be 
for fear of sentence [of excommunication].^ 

> Of. Waterford, cap. 85, in Vol. I. * Pronounced in advance by the 

p. 58, on not hanging clerks. canon * Si quia soadente,' ConciL Lai^r, 

'^ The nu lacks a stroke. II. o. 5, on any one laying violent hands 

'' Small as compared with trespass on a clerk or monk, 
cncontre la pees.' 
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The Burgess's Alms and Oblations, Tithe, etc.* 

Dnnstable ^ . . . quod in prestacione decimarum de negociacione i^^i. 
omnes tarn masculi quam famine de parochia de Dunstaplia de omni 
negociacione sua facienda in partibus cismarinis sive transmarinis 
singulis diebus dominicis ante finem majoris misse conventus obla- 
cionem ' facient pro decima sua quam viderint competentem super 
altare S. Petri in Dunstaplia, et si in una dominica vel pluribus 
absentes fuerint, prima dominica post suam reversionem decimam in 
absencia provenientem offerent in loco memorato. Si vero plura quis 
habuerit domicilia, secundum tempus quo ibi habitaverit ibidem 
decimas negociacionis persolvet, dummodo animo fraudandi ecclesiam 
de Dunstaplia hec non faciat, set si in quadragesima proxima sequenti 
dicat aliquibus consciencia sua quod super dicto altare minus justa 
decima obtulerint, in vigilia pasche totum residuum offerant et illud 
dimittant sicut corpus domini vel penitenciam injunctam sibi prodesse 
voluerint, vel extremi judicii dampnacionem evitare. Si vero illud 
residuum et totum vel partem pre manibus non habuerint, a canonico, 
qui per priorem ad hec fuerit constitutus, dilacionem peteret de certa 
summa quam se debere fatentur, et idem canonicus dilacionem quam 
voluerit eis concedat sub caucione quam viderit expedire. Alii vero 
vel alibi nihil nomine decimarum hujusmodi ad dictam ecclesiam 
pertinencium ullo modo persolvant. Et nesub umbra fidelium lateant 
ippocrite et pax ista bona fide procedat, presbyter parochie cum 
canonicis quot prior voluerit adhibere ter singulis annis excommu- 
nicet hujus ordinacionis transgressores. Et si super aliis minutis 
decimis inter eos, quod absit, oriatur contentio, et per consilium et 
ammonicionem sui pastoris satisfacere noluerint, consuetudines de 
Luiton vel de Berchamstud vel alterius vicini burgi super hiis sine 
diflScultate sequantur. De decimis vero feni prior ad instanciam 



^ The origin of the London custom 
by which the ourgess paid ^d, of oblation 
for every 10«. worth of rent is generally 
traced to the ordinance of Bishop Boger 
Niger, 18 Hen. III. The fartlungs were 
paid on Sundays and on the principal 
feasts, on the feasts of the Holy Apostles, 
and others whose vigils were fasted. A 
special arrangement was come to, to 
decide the particulars of the feasts, and 
what was to happen if these fell on 
Sundays, — ^W. S. Simpson, BegUt, Stat,^ 
p. 190. Lyndewode, p. 201, discusses 
the question whether these farthings 



excused the citizens from tithe of their 
gains, and concludes that they did not. 
— Selden, Tithes, pp. 244, 245. See 
below, p. 214, note 1. 

« Harl. M8., 1886, f. 60, a record of 
the decision of an arbitration sent to 
John [de Octon], Archdeacon of Bed- 
ford, probably by the Bishop of Lincoln. 
Cf . Ann. Du/mU, p. 66, which sums up 
the result of the arbitration, <quod 
onmes dabunt decimas de negotiauone 
ubicimque habita.' 

' Bepeated in MS. 
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Dosiram supersedere adquievit, donee nuneii regni redierint qui propter 
hajusmodi negocia fuerant (sic) ad sedem apostolicam destinati. 

In the giving of tithes of trade, all, both male and female, of the 
parish of Dunstable shall give an oblation instead of tithe, of all their 
trade made in parts cismarine or transmarine, on every Sunday 
before the end of High Mass at the convent, what they may think 
proper, on the altar of St. Peter in Dunstable, and if they are absent 
on one Sunday or more, they shall offer in the said place, on the first 
Sunday after their return, the tithe which has fallen due in their 
absence. If one man has many dwellings, he shall pay according to 
the time that he has dwelt there the tithes of trade, provided he does 
not move with intent to defraud the church of Dunstable ; but if in 
the Lent next following his conscience tells anyone that he has 
offered less than the due tithe at the said altar, he shall offer all the 
rest on the Eve of Easter and discharge himself thereof, as he would 
that the Sacrament or the penance enjoined may profit him, and'as 
he would avoid damnation at the Last Judgment. But if he has not 
the whole or a part of the residue in ready money, he may ask the 
canon, appointed for the purpose by the prior, for delay concerning 
a certain sum which he confesses he owes, and the said canon shall 
give him the delay he desires, under such caution as he may think fit. 
But to no one else and in no other place shall they pay anything by 
way of suchlike tithe belonging to the said church. And that hypo- 
crites may not hide under the shadow of the fedthful, and that this 
peace may be held in good feiith, the parish priest with the canons, 
as many as the prior wishes to have with him, thrice a year shall 
excommunicate the transgressors of this ordinance. And if conten- 
tion arises between them (which God forbid) concerning other small 
tithes, and they will not make satisfaction by the advice and admoni- 
tion of their priest, they shall follow the customs of Luton and of 
Berkhamsted or of some other neighbouring borough in this 
matter without hindrance. But as touching tithes of hay, the prior 
at our instance agrees to do nothing till the ambassadors of the 
realm return, who were sent to the Apostolic See concerning such 
matters. 

In nupciis autem et purificationibus et aliis oblationibns que pro 
vivis ac defunctis fieri solent antiquas et bonas consuetudines observa- 
bunt. Nee de cetero frivolas vel derisorias oblaciones deferent, sed 
monetam vel candelam vel aliam rem de bona consuetudine ecclesie 
approbata sacerdoti offerent, et ipsius dispositioni quod optolerint 
reli[n]quent nisi forte aliquis anulum vel quondam simiiem propter 
defectum monete optulerit, illud, sicut debet, postea redemptums. 
Nee euntes ad altare nee inde redeuntes oblacionem suam hystrionibos 
vel pauperibuB erogabunt. 
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At weddings and ohurchings and on the other occasions of obla- 
tions which are wont to be paid for the living and the dead, they 
shall observe the old and good customs. And henceforth they shall 
not bring ridiculous or derisory oblations, but they shall offer the 
priest money or candle or some other thing of good custom approved 
by the Church, and they shall leave at his disposal what they bring, 
unless perchance anyone offers a ring or the like for want of money, 
afkerwards to redeem the same as he should. And neither going to 
the altar, nor returning thence, shall he spend his offering on players 
or poor people. 

Dunstable.^ — Conspiraverant ^ enim quod in nuptiis vel purifica- 1228 
tionibus, vel presentibus corporibus defunctorum, principalem per- 
sonam tantum due personae sequerentur.' 

They conspired so that at weddings, churchings, and burials, only 
two persons should follow the principal person. 

Dublin.^ — Major et cives Dublin, sub certa pena statuere pre- 1268. 
snmpserunt nt nullus civis nisi quater in anno presumat offerre, 
nubencium et puerperarum predictarum comitive numerum usque 
binarium restringentes. Gereos etiam et candelas qnos hii qui cum 
funeribuB decedencium sepeliendis ad ecclesias deferre . • . repor- 
tandos fore ad eorum hospicia decreverunt, duobus duntaxat cereis 
ecclesie in cujus cimiterio decedentis funus tumulatnr relietis. 

The mayor and citizens of Dublin have dared to order under a 
certain penalty that no citizen may offer [oblation] more than four 
times a year, and have restricted the number of the company at 
weddings and churchings to two. They have ordered also that the 
cierges and candles which people have brought to church at funerals 
shall be carried back to their houses, except two cierges only to be 
left in the church in whose churchyard the grave is made. 

Publicas insup^r penitencias, non judieio ecclesie sed arbitrio 
eorum artandas seu mitigandas esse dicentes. 

They say also that it is in their power to abridge or to mitigate 
public penances, and not in the rule of the Church. 



• • • 



Statuemnt quod nullus prelatus vel judex ecclesiasticus, de 

nsuraria pravitate vel alio quovis crimine, vel alia causa quacunque 

^ Ann, DtLfidt., p. 110. oblation. 

^ Ten burgesses did this, the people * Mun, Doc$, Irehmd, p. 181. The 

of Dunstable supporting them. legate cancels these rules. 
' To reduce the amount of the 

VOL. II. P 
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cognoscere valeat, causis matrimonialibos et testamentaruB tantnm 
exceptis. 

They have enacted that no prelate or eodesiastioal judge can have 

oognisanoe of osary or other crime, or of any case whatever, caosea 

matrimonial and testamentary alone excepted. 

1845 Torksey n., cap. 36. — De decima. Que consuetudineB, deeime, et 

(about), oblaciones homines de Torksey debent facere de jure ad sanctam 

ecclesiam sunt subscripta : videlicet, qoando paer natns est, ille qui 

debet puerum debet invenire crisimclothe et an am candelam vel onnm 

obolum quando erit baptizatus et non plus. 

What customs, tithes, and oblations the men of Torksey ought 
by right to make to Holy Church are underwritten : to wit, when 
a child is bom, he who owns the child ought to find the ohrisom- 
doth and one candle, or i^d. when it is baptized and not more. 

Item quando mulier erit purificata debet cum suis offerre iLd. et 
ob. ad plus si sit de potestate, videlicet mulier debet ponere i.d. in 
candela persone, et offerre presbitero, et tres f emine debent offerre 
quelibet earum ob. ad plus. 

When a woman is churched, she ought, with those who are 
with her, to offer 2^^. at most, if she is able : that is, the woman ought 
to put 1^. in the parson's candle and offer it to the priest, and three 
women ought each to offer ^. at most. 

Item quando erunt desponsate (ric) vir debet ponere super librum ad 
hostium ecclesie anulum et argentum et totum erit liberatum mulieri 
preter iiii.d. qui tradantur clerico, et vir ad missam debet oflforre i.d. 
et mulier i.d. ad plus, et nullus oportet [offerre] cum eis nisi volunt et 
tunc nisi quadrantem. 

When a couple is married, the husband ought to put the wedding 
ring and the silver * on the book at the church door, and all shall be 
given to the wife except 4t2., which shall be given to the clerk, and 
the husband at Mass ought to offer Id. and the wife Id. at most ; 
and none need offer with them unless they choose, and then not 
more than a farthing. 

Item quando aliquis erit mortuus tunc debet aliquis offerre i.d. 
qui vocatur le mespeny et nullus oportet plus offerre nisi volant, et 
tunc quadrantem, et non habebunt de candelis mortui nisi duas, onam 

^ On the pieces of money given Sohm, EkewhlieMtungt p. 28 ; Bxinrad, 
with the ring to bind the contract, see Droit fr.^ pp. 1016 azid ia97. 
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ad magnum ^ altare et alteram coram cruce de talibus candelis sicut 
tulit ad ecclesiam, et si nullam candelam tulit ad ecclesiam, nullam 
debet dare. 

When anyone dies, someone ought to offer Id., which is called 
the mass-penny, and no one need offer more unless he likes, and then 
not more than ^d, ; and they shall not have more than two candles 
for the dead, one at the high altar, and the other before the cross, of 
such candles as he brought to the church, and if he brought no 
candle to the church he need give none. 

Item debent dare mortuarium quod vocatur corspresand persone, 

melius animal pro viro et pro muliere secundum melius animal si habent 

animal. Et si [non] sit nisi unum animal et vir vel mulier sit mor- 

tuus, illud animal bibertitum (sic) in precio ita quod respondebit de medie - 

tate precii persone nomine mortuarii. Et sciendum est quod persona 

non habebit pannos si habent aliquod animal cujuscumque condi- 

cionis vel precii sit, ut equus vel jumenta, bos vel vacca, stirket vel 

genett, pullanus vel ovis, porcus vel porcellus, sive agnus quando sunt 

ablactati. 

They ought to give the mortuary fee, which is called the corpse- 
present, to the parson, namely the best animal for the husband, and 
for the wife the second best animal if they have another.^ And if there 
is only one animal and husband or wife is dead, the value of that 
animal shall be divided into two parts, so that he or she shall answer 
for half the price to the parson in the name of mortuary. And be 
it known that the parson shall not have the clothes if they have 
any animal, of whatever condition or value it may be, whether horse 
or mare, ox or cow, bullock or jennet, foal or sheep, pig or porker, 
or lamb, when it is weaned. 

Et si non habent animal tunc debent dare supertunicam vel 
tunicam, capam, collobium, vel mantellam. Et nulla aliqua res 
de aliis catallis suis debet dari persone nomine mortuarii. Et si 
vir obierit persona habebit meliorem pannum viri nomine mortuarii 
si non habeat animal in forma superius dicta. Et si mulier obiit, 
habebit pannum mulieris in forma predicta. Et si puer qui est 
in custodia patris vel matris obiit, mortuarium non dabunt nee 
candelas. 

And if they have no animal, then they must give their upper 
tunic or tunic, cape, tabard, or mantle. And no other thing of their 
other chattels should they give to the parson as mortuary. And if 

^ MS. magnam, above is a more exacting demand than 

^ Cf. Lyndewode, ff. 19, 184. The Simon Langham's. 

p 2 
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the husband dies, the parson shall have his best garment as a 
mortuary if he has no animal as above said. And if the wifis dies* 
the parson shall have the wife's garment as above said. And if 
a child in the guardianship of father or mother dies, they shall not 
give mortuary or candles. 

Item omnes in Torkesey manentes et stipendiom capientes debent 

offerre quater per annum, videlicet qoilibet eorom ob., et non debent 

dare alias decimas nisi sint mercatores — viz. ad festnm Onmimn 

Sanctorum, Natalis Domini, Pasche, et in die soUempnitatis ecclesie 

sue. 

All persons dwelling in Torksey and taking wages ought to offer 
four times a year — to wit, each of them i^d. (and they ought not to 
give other tithes unless they are merchants) — to wit, at the feast 
of All Saints, Christmas, Easter, and on the festival day of their 
church. 

Item in qualibet domo habente ignem ardentem per annom 
debet dare siragium ter per annum : in festo Omnium Sanctorum, 
purificacionis beate Marie, et Pasche, et non plus ; ita quod persona 
inveniet omnes candelasquas volunt habere dicto die purificacionis ad 
portandum in ecclesia. 

Every house where fire bums during the year ought to give 
cirage three times a year, at the feast of All Saints, Candlemas, 
and Easter, and not oftener, so that the parson shall find all the 
candles they wish to have to carry in church on Candlemas Day. 

Item parochiani debent de dicto domo quando terminnm saom 
venerit unum panem precio i.d. qui vocatur panis benedictos. Et 
clericus portans aquam benedictam debet eligi per parochianos et non 
per personam. Et parochiani debent invenire earn ad scolas de 
elemosina sua secundum quod volunt. 

The parishioners owe from each said house when its turn oomes 
a loaf, price IJ., which is called 'blessed bread.' ^ And the clerk 
bearmg the holy water ought to be chosen by the parishioners 
and not by the parson. And the parishioners ought to provide for 
him at school of their alms in all they think proper. 

Item vicarius habebit unnm clericum qui vocatur le deken secum 
commorantem ad costagias ' persone pro serviciis in ecclesia faciendis 
et vicar io adjuvando. Et persona debet invenire omnia necessaria 
in omnibus in cancello preter calicem et librum missale. 

* Cf. the Lynn niles, 11th Kep. render was enforced by distress, henoe 
Hiit. MSS, Com., pt. 8, p. 161. The borough control. * MS. coBiog. 
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The vicar shall have one clerk, who is called the deacon, dwelling 
with him at the cost of the parson, for performing service in the 
church and helping the vicar. And the parson ought to find all the 
necessaries in the chancel except the chalice and missal. 

Item illi qui sunt mercatores debent dare et offerre decimam 
suam super altare ante Pascham vel in die Pasche de lucro sue 
tantum sicut multiplicati sunt hoc anno, ita quod possunt tenere 
domos suos et sustinere se et suos sine vasto et districcione (sic) 
dicti lucri et salvare eos coram Deo. 

Those who are merchants ought to give and ofifer their tithe on 
the altar before Easter or on Easter Day, out of their profits only, 
what they have gained that year, so that they can keep up their 
houses and support themselves and their household without waste 
and destruction of the said profits, and also save themselves before 
God. 

Item debent dare de vitulis, pulcinis [corr, puUanis] et [ovibus in] 
lacte sub hac forma : pro quolibet pullano i.d. ad festum Sancti Martini, 
et pro qualibet vacca vitulam habente i.d. et ob. ad dictum festum, 
et pro vacca vitulum non habente lactantem i.d. ad idem festum, et pro v. 
ovibus lactantibuB i.d. ad idem festum. 

They ought to give of calves, foals, and lambs unweaned at 
this rate : for each foal Id. at Martinmas, and for each cow having 
a calf l)^d. at the said feast, and for a cow not having a sucking 
calf Id, at the same feast, and for five lambs in suck Id. at the same 
feast. 

Item de decimis porcellorum [et] agnorum debent dare decimam 
ad ecclesiam manifesto quando sunt ablactati. 

And of tithes of porkers and lambs they ought to give tithe to 
the church openly when they are weaned. 

Item de pulcinis, aucis, et aliis ad voluntatem suam qui habent 

eas. 

Of poultry, ducks, and other such, at their pleasure, those who 
keep them. 

Item persona habebit decimam (sic) salmonem ; de velleribus 
quando sunt tonsati ut decet. 

The parson shall have the tenth salmon, and of the fleeces when 
they are shorn, as is proper. 
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Et nulla alia consuetudo nee usus debet facere (sic) ad ecclesiam 
de jure nisi de bona voluntate sua. 

And no other [grant of ] custom or use ought to be made to the 
Church by law, but only of their free-willJ 



^ At Andover all oblations were 
ordered (13B4) to cease except those 
which were lawful. (Gross, Gild Mer- 
chant, a. 330.) At Norwich in 1411 
there were some who held that no 
oblation was due (Twemlow, Cal. Papal 
Begistera, vi. 207), not fearing publicly 
to dogmatise that rectors, d^c, were 
bound to pray and to celebrate mass for 
the dead for nothing, and that in 
receiving money they were committing 
mortal sin, whence arose scandals 
among the parishioners and no small 
loss to the rectors. See in addition to 
the references given in note 1, p. 207 
above, Arnold, Cuatoma of London, pp. 
67, 178, 224, and Sharpe, London and tne 
Kingdom, i. 383-6. The London rule was 
used also at Canterbury (Somner, Canter- 
bnry, pp. 468-471). In London, when 



the parsons of the city churches refused 
* ferlyngs,' the Couunon Council fixed 
the maximum of oblations, 1882 (Rileyi 
Memorials, p. 468). If the paraon re- 
fused to give change for a hal^nny, the 
parishioner might give nothing. The 
Cambridge ' use * as regards oblation is 
referred to in Cambridge OUd Reeordt^ 
p. XXX. A ' consuetudo burgensium ' ia 
referred to in 1100 at Angers. ' Betenta 
canonicis parochiali consuetudine bur- 
gensinm, videlicet annualibufl, obla« 
tionibus, decimis, sepulturis, et ri qua 
alia eis parochialiter competunt.' Du 
Cange s.v. * Consuetudo paroohialis.' 
In 3 Ed. VL, the Lynn Council made a 
rule on the proportion of oflerinai to 
rent, 11th Bep., HUt. MSB. Cmn^ 
pt. iii. p. 174. 
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astrum, maritata extra, 183 

atrenk, 6 

avant (so mettre — ), 89 

awher, 106 

betagh, 89 

beurie, 56 

beveraohe, 81 

bibertitus (bipartitns), 211 

blaa et blodi, 9 

bonderie, 89 

oavicula, 188 

oensas, scensus, 27 

ooncionare, 68 

oonvenoionaril, 64 

oorspresand, 211 

oowberk, 148 

dyes, 149 

epiridiam, 141 

fercend, 4 

flet, 121 

folfelling, 52 

forchep, 166 

forisaffidatio, 109 

forwardmannas, 142 

fraght, 177 

gata, 142 

gentishomme, 89 

gihalla, 68 

gilfat, 189, 142 



gronagia, 97 

grosse veritee, 1, 2, 8, 7 *> gret sotheness, 

8 — le groos, 7 
hadgovel, 84 
hoket, 6, 6 
holsake, 9 
inqaisitio, 92 
institatio (plaoitmn), 51 
mespeny, 210 
moet, 116 (moat, 208) 
mot[ac]io, 2 

ocoasio, 1 s aohesoan, 2 » anderneming, 8 
ootpokes, 180 
palnstrare, 40 
propartia, 182 
remooio domorom, 92 
rotefast, 142 
seint = sein, 60 
Btrictara, 165 
Btalta responsio, 4 
swareles, 5, 6 
thwerthatnay, 5, 6 
toUagimn, 5 
tonderie, 7, 12, 26 
treava regis, 46 
tindememing, 8 

vendioare [oonvenoionem], 71-2 
werpit la ourt, 16 
yolegyrth, 48 
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Andover, heirlooms, 142 
Archinfield, devise, 95 ; dower, 125 ; heir- 
looms, 144 



Bathf law-days, 55 

Belfast^ perquisites, 181 

Berwick, common purchase, 167 ; dower, 
129 ; heirlooms, 143 ; lot, 171-2 ; order 
in court, 43 ; sample, 182 ; second 
marriage, 135 ; wardship, 157 

Beverley y bailiff's accusation, 30; per- 
quisites, 160 

Bideford, suit of court, 55 

BoltoTif dower, 120 ; lods et ventes, 88 ; 
retrait, 66 ; sale right, 75 

BradniTichy lord's credit, 86 ; sale of 
land, 92 

Bridport, house destruction, 39 ; law- 
days, 53 ; majority, 158 ; relief, 79 

Brighton^ free bench, 124: heriot, 79; 
inheritance, 132 ; majority, 160 

Bristol, attaint, 20 : caption, 79 ; Court 
Christian, 205; devise, 95; fee for 
distress, 33 ; lord's credit, 88 ; lot, 180; 
mayor's jurisdiction, 31; miskenning, 
1 ; seamen's law, 193 ; wardship, 145-6, 
150 ; wife's will, 108 ; wills, 194 

Bury St. Edfnund*8, bailiff's accusation, 
31 ; caption, 79 ; devise, 97-8 ; husband 
and wife, 104; pre-emption, 166; 
probate, 197 ; relief, 84, retrait lig- 
nager, 61-2, 69 ; sanctuary, 36 ; ward- 
ship, 145, 149 



Cambridget dower, 125 ; oblations, 214 

Canterbury, court hours, 50 ; devise, 95 ; 

error, 19 ; husband and wife, 120 ; lot, 

179; majority, 160; probate, 195; 

wardship, 155 ; wife's devise. 111 

Cardiff, intestacy, 76; relief, 79, 80; 



retrait lignager, 62; sale right, 74 

sale of land, 91 
Carlow, borough and castle, 165 
Carma/rthent intestacy, 77 ; lord's credit, 

87 
Chords sale of land, 93 
Chester, caption, 78; intestacy, 77; 

peace of feast-days, 46; pre-emption, 

166 ; relief, 80 ; wills, 74, 78 
Chesterfield, lot, 171 
Christchurch, merchet, 75 
Cinque Ports, piepowder court, 192 
Colchester, husband and wife, 112 ; Ser- 
jeant's authority, 32-3 
Congleton, sale of land, 92 
Corkt abuse of the officers, 22; clerks' 

punishment, 206; common purchase, 

167; escape, 28; false judgment, 17; 

intestacy, 77 ; lot, 172-7 ; order in 

court, 44 
Coventry, constable's rights, 164 ; lord's 

credit, 86 



Dover, dower, 126; error, 19; house 
destruction, 40; house privilege, 38; 
husband and wile, 114; inheritance, 
138; intestacy, 201; lot, 179; retrait 
lignager, 72 : sanctuary, 88 ; vacations, 
46, 48-9; wardship, 152-4 

Drogheda, abjuration, 85 

DubUn (see also Waterford), attaint, 20 ; 
attorneys, 15, 16 ; averment on allegi- 
ance, 56 ; escheat, 161 ; fair-law, 187 ; 
house destruction, 89; lot, 175; ma- 
jority, 160; market price, 167; obla- 
tions, 209; probate, 199; wardship, 
157 ; wife's will. 111 

Dundee, conmion purchase, 167 ; order in 
court, 45 ; procurators, 45 

Dunstable, heirlooms, 188; oblations, 
207-9 
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Dunster, pre-emption, 1G6 

Dunwich, lods et ventes, 82 ; majority, 

157 ; marriage, 86 ; sale of land, 93 ; 

wardship, 146 



Egremonty assault of reeve, 21 ; borough 
and castle, 165; lord's credit, 88; 
merchet, 85 ; mistaken defence, 5 ; 
sale right, 74 ; seisin fee, 82-3. 

Exeter y attorneys, 11 ; bastards, 135 ; 
defendant's privilege, 9 ; dower, 121, 
129 ; error, 16 ; husband and wife, 108 ; 
inheritance 132-3 ; lot, 171 ; majority, 
158-9; probate, 196, 198; retrait 
fSodal, 61 ; wardship, 157 ; warrant of 
quality, 182 



Forduncht devise, 95 ; distraint, 33 : fee 
for distress, 34 ; house destruction, 40 ; 
hundred court, 41-2 ; intestacy, 200^-1 ; 
legitim, 137 ; lot, 178 ; miskenning, 3, 
8; natural law, 59; piepowder, 185; 
probate, 199; relief, 79; retrait lig- 
nager, 70-1 ; sanctuary, 36 ; seaman's 
law, 193 ; vacations, 48 ; waif and stray, 
163-4; wardship, 148, 151-8; wills, 
200 



Oalwayt common purchase, 167 ; legitim, 
138 ; lot, 180 ; perquisites, 181 

Oaytotiy inheritance, 135 

Gloucester, free bench, 123 

Oodmanchester, alienation, 97; com- 
munal compensation, 40 ; dower, 124 ; 
escheat, 163 ; heirlooms, 141 ; hus- 
band and wife, 104, 114 ; inheritance, 
181 ; legitim, 137 ; majority, 158 ; 
mortmain, 201 ; order in court, 43 ; 
wife's devise, 109 

Grimsby, hand-clasp, 182 ; lot, 168-9 

Chiildfordj intestacy, 77 



Hartlepool, lot, 180 ; pre-emption, 166 
Hastings, error, 19; house destruction, 

40 ; hundred court, 42 ; intestacy, 77 ; 

lot, 178; miskenning, 3; mortmain, 

202 ; natural law, 59 ; piepowder, 185 ; 

sanctuary, 38 ; wardship, 155 
Haverfordwest, intestacy, 76-7; lord's 

credit, 87 ; wardship, 146 



Hedon, escheat, 161 ; majority, 160 ; pre- 
emption, 167 ; wardship, 157 

Hereford, abuse of officers, 24 ; alienation, 
100 ; assault of bailiffs, 85 ; counsel, 
16 ; feudal dues, 86 ; intestacy, 76, 77, 
201 ; leet inquests, 54-6 ; maintenaDce, 
24; majority, 160; ^obate, 199; 
relief, 80 ; wardship, 166-6 

Hythe, hundred court, 41 ; bt, 179 



Inistioge, miskenning, 2 ; sale of land, 93 

Itivemess^ wardship, 167 

Ipswich, alienation, 96; attorneys, 11-; 
baUifTs distress, 27-8; dowor, 1S8; 
escapes, 28 ; escheat, 161 ; feudal dnei, 
83; hosts, 181-2; inheritanoe, 182; 
lot, 171 ; majority, 167, 160 ; mer cha n t 
law, 187-8; piepowder, 184; probate, 
196-7; wardship, 148; wife's devise, 
109 

Irishtown (Kilkenny), heirlooms, 144; 
order in court, 46 ; perquisites, 180 

Kells, intestacy, 76 ; lord's credit, 87 ; 

wardship, 146 
Kemeys, intestacy, 77 
Kidderminster, dower, 184; relief, 79; 

retrait, 70 ; waif and stray, 164 
Kilkenny, abuse of officers, 88 ; fair-law, 

187; heirlooms, 148; judgment of 

suitors, 48 
Kinsale, perqtdsites, 180-1 
Knaresborough, dower, 188; heiiloome, 

143 ; inheritanoe, 18a-4 ; probate, 199 ; 

wardship, 167 

Lancaster, attorneys, 16; esoape, 80; 

lot, 179 ; ord«r in court, 46 ; sam^e, 

188 ; suit of court, 66 
Leicester, attorneys, 10; heirlooms, 140; 

inheritance, 180; lot, 170; mistaken 

defence, 5, 6 ; perquisites, 180 ; priority 

of plea, 9 
Lichfield, marriage portion, 108 
Lincoln, alienation, 99 ; attorneys, 16 ; 

Christmas grith, 48; doww, 197-8; 

freedom by year and day, 89 ; husband 

and wife, 108, 108, 180 ; probate, 195 ; 

retrait lignager, 81 ; wife's devise. 111 
Li$Uithgow, retrait lignager, 78 
Llantrieant, sanctuary, 85 




INDEX TO CUSTUMALS 



219 



London, alienation, 94-6, 99 ; attaint, 20 ; 
attorneys, 10, 14 ; averment on allegi- 
ance, 56-7 ; brokers, 181 ; Court of 
Aldermen, 42; Ck)art Christian, 205; 
dower, 121 ; escape, 30, 85 ; escheat, 
160-2 ; fair-law, 185 ; folkmoots, 1, 60 ; 
free bench, 126 ; freedom by year and 
day, 89 ; husband and wife, 106-7, 120 ; 
law merchant, 192 ; legitim, 136-7 ; 
lot, 170 ; majority, 160 ; miskenning, 
1, 4, 7 ; mortmain, 202 ; oblations, 207, 
214 ; peace of rogation days, 47 ; pie- 
powder, 183 ; pre-emption, 165 ; pri- 
sage, 79 ; probate, 194-7 ; retrait 
lignager, 61 ; seisin shilling, 81 ; se- 
questration, 40 ; sheriff's authority, 82 ; 
tollage, 5 ; vacations, 47 ; wardship, 
146, 155 ; wife's devise, 109, 110 ; wife's 
examination, 115 

Lostwithiel, wills, 78 

Lydd, attorneys, 15 ; house destmctioni 
39 ; insufficient bail, 29 ; jurats' autho- 
rity, 32; Kentish law, 59; lot, 171, 
178 ; sanctuary, 38 ; wardship, 155 



Manchester^ alienation, 96-7 ; dower, 
120; relief, 82-3; retrait lignager, 69; 
sale right, 75 ; Sunday peace, 47 

Midhurstt relief, 79 ; sale of land, 91 

Minster, devise, 95 

Monksborough, devise, 95 

Montgomery^ alienation, 100; counsel, 
16 ; feudal dues, 85 ; great courts, 
54-5 ; intestacy, 78 ; lord's credit, 86 

Moone, borough and castle, 165; miB- 
kenning, 2 ; sale of land, 92 

Morpeth, lord's credit, 86 



Newborough (Staffs.), escheat, 161 ; heiiot, 
79 ; lord's credit, 88 

Newcastle-OTi-Tyney freedom by year and 
day, 88 ; lot, 172 ; mistaken defence, 4 ; 
sale of land, 91 

New Malton, suit of court, 55 ; wardship, 
157 

Northampton, alienation, 95-6; curtesy 
of England, 112; dishonest bailiffs, 
27 ; dower, 124, 126-7 ; husband and 
wife, 102-3 ; lot, 169, 170; miskenning, 
2 ; relief, 81-2 ; retrait lignager, 
63-6; sale of land, 92; second mar* 
riage, 134 



Norwich, attorneys, 13 ; Court Christian, 
205 ; devise, 98 ; escheat, 161 ; * ex 
gravi querela,' 196 ; husband and wife, 
107, 120 ; market law ; 189 ; obktions, 
214 ; probate, 195 ; retrait lignager, 
and f^odal, 73 ; sanctuary, 38 ; seisin 
fee, 82 ; wife's devise, 110 

Nottingham, alienation, 95 ; dower, 124-5; 
freedom by year and day, 89 ; husband 
and wife, 105-6 ; inheritance, 130 ; 
reeve's accusation, 30; retrait lignager, 
62,68 

OMiampton, relief, 81 
Oxford, alienation, 95 ; droit d'aubalne, 
75 ; intestacy, 77 ; probate, 195-6 

Pembroke, intestacy, 76 ; wardship, 145 
Pevensey, bailiff's accusation, 31 
Pontefract, reeve's accusation, 80 ; relief, 

82 
Poole, lot, 179 ; suit of court, 55 
Porchester, alienation, 100 ; probate, 198 ; 

wardship, 157 
Portsmouth, pre-emption, 167 
Preston, assault by reeve, 27 ; assault of 

reeve, 20 ; chief court, 51 ; court hours, 

49 ; intestacy, 76 ; lods et ventes, 82 ; 

lord's credit, 86; lot, 168; retrait 

lignager, 62 

Bavenserod, piepowder, 184 

Beading, lot, 177 

Bhuddlan, devise, 98 

Boby, lods et ventes, 82 

Bomney, attorneys, 15, 16 ; common law, 
59; dower, 128; fealty, 84-5; house 
destruction, 39 ; hundred court, 41-2 ; 
Insufficient bail, 29 ; jurats' authority, 
32 ; lot, 178 ; piepowder, 185 ; sanc- 
tuary, 38; wardship, 154-5; wife's 
fine, 116-7 

Bye, dower, 125 ; error, 19 ; hundred 
court, 42 ; inheritance, 133 ; lot, 178-9 ; 
miskenning, 8 ; mortmain, 202 ; natu- 
ral law, 59; piepowder, 192; resist- 
ance to officers, 24 ; sanctuary, 38 ; 
wardship, 155 

Saffron Walden, relief, 79 
Salford, dower, 120 ; relief, 82 ; retrait 
lignager, 66 
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Salta»h, boToagh taid caatle. lOo ; hundred 

eoaitsi. '^2 ; relief, Tj 
Sandwich, eonrt hours*. Vj: distr&int, 
83 ; feen for distre«9, 34 ; dower, 128; 
ef»die*t, 163; hundred court, 41-2; 
inqoent jury, i^ ; legitim, 137 ; lot, 
174-0; inUrfitacj, 200-1; miskenning, 
3. 7 ; nAtural law, 50 ; resistance to 
officers, 24 ; seftmen's Uw, 104 ; vaca- 
tions, 40 ; wardship. 148, 151 

Scarborough, alienation, 00 ; dower, 128 ; 
mortmain, 201 ; wife's consent, 116 

Scotland (L.Q.D.), abuse of the reeve, 
21 ; alienation of land, 03-4 ; borough 
court, 42 ; caption, 70 ; castellan, 165 ; 
court hours, 40 ; defendant's privilege, 
H ; dower and free bench, 121-2 ; fair- 
law, 185-6 ; false judgment, 10 ; free- 
dom by year and day, 80 ; heirlooms, 
138-40; house destruction, 88; hus- 
band and wife, 112-8; legitim, 186; 
lot, 160 ; piepowder, 184 ; priority of 
plea, ; reeve's accusation, 80 ; retrait 
f6odal, 60; retrait lignager, 66-8; 
seamen's law, 103 ; second marriage, 
134 ; throe great courts, 52 ; wardship, 
146-8 

Seaaalter, devise, 05 ; devise to wife, 120 

Shrewsbury, deviHo, 05 ; inheritance, 
131; majority, 158; relief, 80; wills, 
104 

SouOiamptati, brokers, 181 ; lot, 171-2 

SotUhtoold, lot, 180 

SUimfordt intestacy, 77 

Stockton, lot. 172 

Stockport, relief. 82-8; retrait lignager, 
66 

Sunderland, sale of land, 01 

Stoafuea, escape, 85; informal plead- 
ing, 8 



Tiiuntim, borough and castle, 165; head 

courts, 50, 52 ; miskenning, 8 
Tenlty, tnt«8tacy, 77 
Tettenhall /ityw. devise. 05; dower. 128; 

hoirlooms, 144 ; pro-omption of dower, 

74 : retrait fiKxlal, 61 
Ti^wktsbury, law dnys, 51; relief, 81; 

rotrait liKnngor, 62 ; sale of goods, 74 ; 

8i\lo of land. 01 
Thomtistoicu, miitkonning. 2 ; sale of 

land. 02-8 
2\>f'Wy. dowtT. li>5 ; foalty. 84 : heir- 



looms, 142; inhcritanee, 1S3; lot, 
177; majority. 159; oUations. 210-4; 
piepowder, 189-92; priioiMn, 36-7; 
probate, 197-8; rdief, 79; retrait 
lignager, 70 ; serviee on inqoests, 58 ; 
■nit of eoort, 58-4 ; Tacationi, 47 ; 
wardship, 150 
Tutbury, heriot, 79 

UUoxeter, escheat, 161 ; heriot, 79 

Wakifleld, marriage by troihplight, 185; 
retrait lignager, 61 

WaUingford, market peace, 47; reeve's 
accusation, 80 

WcUerford, sbvae of ofiloers, 21-2 ; aliena- 
tion, 95-6, 100-1; assaolt of mayor, 
28 ; attorneys, 12, 18 ; bailiTB maUoe, 
7; communal porehase, 167; Court 
Christian, 205; curtesy of England, 
118; devise, 95; dower, 127; esci^pe, 
29; escheat, 162; fair-law, 187; 
feudal dues, 88 ; frank marriage. 111 ; 
freedom by year and day, 89; heir- 
looms, 148; husband and wif^ 116; 
inheritance, 180-1; mlgkenning, 2; 
mortmain, 201-4; perquisites, 180; 
piepowder, 184 ; protection of prisonerB, 
26 ; responsibility of ofllcers, 28 ; sano* 
tuary, 84-5 ; seamen's law, 194 ; ser- 
vice on inquest, 58 

Weamumth, mistaken defence, 4 ; sale of 
land, 91 

WeUs, sale of land, 98 

Wexford, sale of land, 92 

Whitby, retrait ftodal, 60; seishi fee, 
81 ; three annual pleas, 51 

Wincheleea, communal porohase, 167; 
error, 19; house destmetion, 40; in- 
testacy, 77 ; lot, 178-9 ; miskenning, 8 ; 
mortmain, 202 ; natoral law, 59 ; pie- 
powder, 185; sanotoary, 88; wile's 
consent, 117 

Winc)te$t^, attorneys, 12; lee of dis- 
tress, 84; jurats' authority, 82; mar- 
riage portion, 108 ; simple seisin, 101 

Worcester, arrest, 88; attorneys, 15; lot, 
180 ; second husband's oorteiy, 115 

Wyooittbe, majority, 158 

York, * cui in vita,' 129 ; devise, 96, 99; 
legitim, 187; majority, 160; vsUel, 80 
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Abjuration, 35-6 

AdminiBtration of intestate's goods, 98 

200-1 
Advancement, 136-7 
Alderman of Bury, 149 
Aldermen of London, 4, 14, 42, 147 
Alienation of land, 60-74, 90-108, 122, 

124. 159, 160, 201-6 
Appraising of attachment, 190-1 
Arrest, exemption from, 194 
Attachment, 32-3, 48 
Attachment in fairs, 190-1 
Attaint of juries, 20 
Attorneys, 3, 10-16, 43-5 
Attornment of service, 83 
Averment on allegiance, 56-8 

Baptism fees, 210 

Bar of the court, 14, 44-5 

Barons (Kilkenny), 187 

(Romney), 16, 116-7 
Bastards, 135 
Bastard's escheat, 162 
Benches, four, 44 
Blessed bread, 212 
Bondmen, 89 
Borough officers, abuse of, 21-4 

assault by, 27 

assault on, 20-6 

bribed, 27-8 

insufficient distraint, 27-8 

jurisdiction, 81 

malice of, 7 

pleas against, 17 

powers, 31-2 

power to implead burgesses, 30-1, 63 

resistance to, 23-6 

responsibility for escapes, 28-30, 84-8 
for order, 28 

for watching sanctuary, 34-8 
Boundaries, 31 
Brokers, 181-2. See Hosts 



Burgage tenure, 85 
Burgess * ruremanens,' 52 
Burgesses* chattels, 74-9, 86-8 

Caption, 78-9, 86-8 
Castle and borough, 164-6 
Castellan's jurisdiction, 164-6 
Catchpole as attorney, 12 
Challenge, 3. See Miskennlng 
Chancel, parson's responsibility for 

212 
Chapter court, 205 
Chief messuage, 121-2, 130 
Churching fees, 209-210 
Cirage, 212 

Clerks' punishment, 206 
Communal compensation, 40 

purchase, 167 
Compurgation, seventh hand, 7 

sixth hand, 30, 191 

third hand, 7, 164 

when refused, 7 
Consistory court, 205 
Contract in market, 188 

witnesses, 64 
Corpse present, 211 
Corrody loan, 86 
Counsel, 4-8, 10-16 

in felony charge, 5, 15 
County court and borough court, 16, 64, 

66 
Court, men of the, 102 

suit of, 50-5 

talking in, 43-6 
Court Christian, 198, 206-6 
Court from hour to hour, 184-6, 192 

day to day, 183-5, 187, 189-194 

hours, 49, 50, 184-6, 187, 189, 192 
Covenant enrolled, 173-4 
Credit. See Lord's credit 
Cut in vitay 129 
Curtesy of England, 108, 110, 112-5 
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Ii/-a/;on*-. Wftg4», 212 
Ii«ath Wl AfiYi ■'.*:. Sec Devise 
Ui'Mn fit ftommun'-. 32 
l>otoTCt:un:ui of b^^rouf/h officers, 23 
D'rvisft, (Ki 101, 132 3 

r»iiMn:n'H.'JO, 111, 140 

\n-iyi,'*-4:n hu'tbanfl and wife, 119-20. 

.SVr; Wifo'H will 

tlHihhcA, 01-i>, 09, 100, 109, 110» 
la-'i 
DihtreKH, 32-4 
Dower, 102 G, 121-0, 138, 141, 153 

common roll of, 126-7 

of hupband in wife's land, 114, 153 

hftlfi of, 74 

HiNK:inod, 102, 121, 127, 129, 137, 142 

Kn^IiHli iiHcd in court, 117-8 

KiiUil, 127, 129 

Krror, 10-20 

KNchoiit, KiO-3 

KxreptionH, when excluded, 16 

F.xoonimunieiition, 70, 200 7 

ICxoctiiorH, 190 201 

Hj- (jravi querela, 196 

lOxpulrtion from borough, 24, 38 

KftirB. 171 

plrtH in, 184-192 
Viilno judfonent, lG-20, 
Keiilty. 83-5, 159. 101 ' 
IMoirM forfeiture, 100-3 
FoolTmcnt of a oltild, 90 
Kiiml concord in borough, 115-9, 138. 

^V(* Wifo's examination 
Folkm«H)t. 1. 50 
I'ort^iKnerrt oxcludod from purchase of 

bind. 97 
l-\uvwnrd-mon, 142 
Forfoitun^ of folon*^« chattels, 37, 160-3 

to boriHijjh. 24 
Forisfiimiliation. i;Ui 
FoniioHtion. 85 
Forty days to prove will. 19<» 
Foity drtv term of widower's free bench, 

114. Siv i^^uarentaino 
Foitv dav term of rt^trait, 71 
Fiaukalmoi);n. iHU 2 
I 'nuk ma rna^^e. Ill 
K;iHlHUoh. 150 ,^. 120. 134. 13^ 
Fivt-mon's prt^ompiion of land, 71-2 
Fiviiih;. 177 
V;;r.ii.i'. tovs. 20'.» 212 



Oage of heirloom, 144 

Gaging of land, 63, 65-8. 91-S, 98, 103-8, 

113 
Gild merchant (Bristol), 81, 905 
Guardians' account, 14S-157 
pre-emption, 153 

Hand, loss of, 30-6 
Hand-clasp, contract by, 173, 183 
Heirlooms, 125, 138-144 
Heriot, 78-9, 81, 85, 100 
Hokeday tenure, 131 
Holy- water clerk, 313 
Homage, 83, 161 
Horn sounded, 41 
Hospitallers* mark, 308-4 
Host's lot, 177, 179, 181 
Host as broker, 181-3 
House destruction, 38-40 
Hundred (Carlow), 105 

(Cinque Ports), 16, 41-3, 48-9 

(Cork), 173 

(Fordwich), 194 

(Kilkenny), 43 

(Saltash), 53 

(Swansea), 8 
Husband and wife, joint porohaae, 106-7, 
119, 128 

rights of alienation, 103-8 
Husband's right by birth of issae, 108. 

See Curtesy 
Husting, 1, 6, 10, 18, 47, 60, 115, 131. 
183, 194-6 

Idiot, see Lunatic 
Inheritance, 130-144 
Inquest mercantile, 188-9 

of the moiety, 191-3 

of office, 31 

service on, 57-8 
IntesUcy, 75-8, 163, 300-1 
Intestate minor, 153 

Joint feoffment, 106-7, 119, 138 

Kent, common law of, 59 

Land, execution upon, 183 
of purchase, 68. 65-7, 69, 91-96, 98, 

99. 100. 107-9. 119, in, 134, 136, 

l.'*4-^. 199 
I^^Uim. 121. 125. l.t6-8. 154 
Li^vnce^ for sale <>f }?oods, 74-5 
LvsU et vente*. i»5. SI -3 
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Lord's credit, 86-8 
Lot, 167-180 

in partible inheritance, 132 
Lunatics, 150, 156 

Mainpast of burgesses, 35, 51 
Maintenance, 17, 22, 25 
Majority, 152, 155, 157-160 
Marine law, 184, 193 
Market, peace of, 47 

price, 167 
Marriage, 83, 86, 145-6, 149 
Marriage portion, 92, 102-4, 112, 115, 
132 

by trothplight, 135 
Marriages, second, 102, 115, 122-3, 

134-5, 137 
Mayor's jurisdiction, 146 
Merchant law, 183-5, 192 
Merchet, 85 
Minor, bequests to, 155 
Minor's contract, 160 

count, 150 

warrant, 160 

will, see Devise 
Miskenning, 1-2. See Challenge 
Mortmain, 100-1, 201-4 
Mortuary fee, 78, 85, 140, 211 

Natural law, 59 

Oblations, 207-14 

Ordinary's jurisdiction, 205-6 

Ordinary, mayor as, 201 

Ores, 159 

Orphans, counsel for, 16 

Orphans' goods, 146. See Wardship 

Parishes, presentment by, 54 

Part, see Lot 

Partible inheritance, 132-3 

Peers (at Ipswich), 123, 181 

Penance, 209 

Piepowder, 183-192 

Players, 208 

Pleas, priority of, 8, 9 

amendment of, 4 
Pre-emption of land, see Retrait 

of merchandise, 166-180 
Primogeniture, 130 
Principals, see Heirlooms 
Prisoners protected, 26 
Probate, 73, 95, 98, 107, 194-200 
Profit on sales of victual forbidden, 169 



Prohibition of waste, 138 
Purchase, see Land 

Quarentaine, widows', 122-3, 134. 
See Forty Days 
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Recorder as counsel, 15 
Redemption of blood, 74 
Register of covenants, 173, 182 

of dower, 126-7 

of shipping, 173 

of wills, 194-200 
Relief, 61, 76-85, 159 
'Religion ' excepted from licence of devise, 
66, 83, 93, 95. 101, 201-4 

from purchase of land, 97 
Rent seek, 84 

Residence in burgage required, 98 
Retrait f^odal, 60-1, 65, 73 

guardian's, 152 

lignager, 61-74, 91-2, 94, 96 
Rogation days, 47 

Sample, 182 
Sanctuary, 34-8 
School, 212 
Sealed notes, 177 
Seamen's law, 184, 193-4 
Second marriage, see Marriage 
Seisin fee, 81 

Sequestration, 31-2, 39, 40 
Serjeants (counsel), 4, 8, 13, 15 

attorneys, 16, 44 
Service on fee, 63, 81, 83, 85, 90-1, 98 
Sheriff's court (London), 4, 5, 14, 18 
Sheriff in city court (Exeter), 16 
Ships, injury to, 193 
Si qvis stujdenUy 206 
Sole oath, 182 
Sovereigns (ofiScers), 23, 28 
Suit of two lawful men, 187 
Suitors' judgment, 43 
Summons, 165 " 
Sunday, peace of, 46-7 

Tallage, 74, 85, 208 
Tally, 188 

Templars' mark, 203 
Testator's sanity, 156 
Third penny, 90 
Tides, three, 184 
Tithes, 207-8, 210, 212-3 
ToUage, 5 
Trust, 163 
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Ultimogenitare, 130 

Urgent necessity, 61-8, 72, 90, 94, 96-7, 

102-3, 106, 122, 139 
Usurer, 77, 161-2, 209 

Vacant succession, 101 
Vacations, 46-9 
Villenage, see Bondmen 

Waif and stray, 163-4 
Wardship, 83, 143-159 
Warrant of attorney, 18 

of quality, 182-3 
Waste, 123, 127, 138 
Wedding fees, 209, 210 



Widows, ooonsel for, 16 
Wife's examinatioii, 109, 115-9 

feoffment to house of reUgion, 204 

wiU, 108-111. See Husband and Wile 
WiU lioensed, 78, 91, 98 

nuneupatiTe, 95, 200 

See Devise, Probate 
Witnesses, 80, 50 
Writs, Ex gravi querela, 196 

Cut in vUa, 129 

Tear and day enfranchises villeiii, 88-9 

for probate, 199 

of seisin, 62, 69, 204 
Tulegrith,48 
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PUBLICATIONS. 



The Volumes already published are : 

Vol. I., for 1887. SELECT PLEAS OF THE CROWN. Vol L, A.D. 1200-1225. 
Edited, from the Rolls preserved in H.M. Public Record Office, by F. W. 
Maitland, Downing Professor of the Laws of England, Cambridge. With 
Facsimile. Crown 4to. Price to non-members, 28j. 

A selection from the earliest records of English criminal justice. These 
criminal cases throw much light on the manners and customs of the people ; 
they illustrate the working of the ordeals of fire and water, and show how a 
substitute was gradually found in trial by jury. They are mostly cases of 
felony, but care has been taken to collect whatever throws light on the 
procedure of the Local Courts, the system of frankpledge, the organisation of 
counties and boroughs for judicial purposes, &c., &c. 



Vol. IL, for 1888. SELECT PLEAS IN MANORIAL and other SEIG- 
NORIAL COURTS. VoL L, Henry III. and Edward I. Edited, from the 
earliest Rolls extant, by Professor F. W. Maitland. Crown 4to. Price to 
non-members, 28^. 

A selection from the oldest manorial records. These embrace the whole 
legal life and much of the social life of a mediaeval village ; including land 
held on villain tenure, services, rights of common, personal actions for debt 
and trespass, leet and criminal jurisdiction, misdemeanours, the system of local 
police and frankpledge, trading conmiunities, and the law merchant as 
administered at a great fair. The selections are from the rolls of the manors 
of the Abbey of Bee in 1 3 counties, of the honour of the Abbot of Ramsay in 
seven counties, his fair of S. Ives, and his manors in Huntingdon, and of other 
manors in Berks and Wilts. 



Vol. III., for 1889. SELECT CIVIL PLEAS. VoL I., A.D. 1200-1203. 
Edited, from the Plea Rolls preserved in H.M. Public Record Office, by W. 
Paley Baildon, F.S.A., of Lincoln's Inn, Barrister-at-Law. Crown 4to. 
Price to non-members, 28^. 

A selection from the earliest records of civil litigation. These consist 
largely of actions relating to land, either directly, as in the various assizes, 
writs of right and of entry, actions for dower, &c. ; or indirectly, as for feudal 
services, tolls, franchises, rivers, &c. Others do not concern land. The 
extracts illustrate the gradual evolution of the different forms of action, both 
real and personal. 

VoL IV., for 1890. THE COURT BARON : Precedents of Pleading in 
Manorial and other Local Courts. Edited, from MSS. of the 14th and 
15th Centuries, by Professor F. W. Maitland and W. Paley Baildon. 
Crown 4to. Price to non-members, 28^. 

This volume contains four treatises on the business of Manorial and other 
Local Courts, with precedents ; and throws light on the procedure and 
pleading. To these are added some very interesting extracts from the 
rolls of the Court of the Bishop of Ely at Littleport in the Fens (principally 
during the reign of Edward II.). 
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Vol. v., for 1891. THE LKET JURISDICTION IM THE CITY OF 
NORWICH. Kditcd, from the Lcet Rolls of the 13th and 14th Centuries 
in the |M>sscssion of the Corporation, by the Rev, \V. HUDSOM, M.A. With 
Map and Facsimile. Crown 410. Price to non-members, 28/. 

This volume deals with medixval municipal life ; the municipal derelop- 
ment of a chartered borough with leet jurisdictioai the early workinf: o^ »c 
frankpledge system ; and ^^enerally with the judicial, commercial, ami social 
arrangements of one of the lar>;est cities of the kingdom at the dose oC the 

13th ccntur)'. 

Vol. VI.. for 1892. SELECT PLEAS OF IHK COURT or ADMIRALTY. 
Vol. 1., AD. 1390 1404 and .A.i>. 1527-1545. Edited by Regixald G. 
Maksdkn, of the Inner Temple, Barrister-at-Law. With Facsimile oC the 
ancient Seal of the Court of Admiralty. Crown 4to. Price to non-mcmberk 
28J. 

The business of the High Court of Admiralty was very considerable duhDfc 
the reigns of Henr>' VIII., of Elizabeth, and of the Stuarts, and played an 
important part in the development of commercial law. There is in the 
Records much curious information upon trade, navigation, and thippiai;. 
and the claims of the King of England to a lordship over the surrooiDdin^ 
seas. 

Vol. VII.. for 1S93. Thk MIRROR of JUSTICES. Edited, from the uniooe 
MS. at Corpub Chri>ti College, Cambridge, with a new translatioa, bv W 
J. WmiTAKKK. M..V. of Trinity College, Cambridge, and Professor F. \V. 
Maiii.ani>. Crown 4I0. Price to non-members, 28/. 

The old editions of this curious work of the 13th century are corrupt. 

and in many placei> unintelligible. 



Vol. VIII., for i>.;4 SELECT P.VSSAc.ES from HRACTON a.ni> AZO. 
Edited by I'rofosor F. \V. MAlTi.ANh. Crown 410. Price to non-memberv 

2 8 J. 

This volume contains those portions of Hracton's work in which he 
follows .'V/o printed in parallel columns with .-Vzo's text. The use made b>' 
Hracton of the works of Bernard of Pavia and the canonist Tancred i» also 
illustrated. 

Vol. IX.. for 1895. SELECT CASES from ihk CORONERS' ROLLS. \.i*. 
12OS 141 V Edited, from the Rolls preserved in H..M. Public Record OAice. 
by CHAkl^^ (iRM'*^. Ph 1).. Assistant Professor of History*, Harvard 
L*nivcr>ity. Cr^wn 4to. Price to non-member>, 281. 

The funrtions of the coroner uere more important in this period than tn 
m(Klrrn times. I he volume supplies interesting information on the history 
of the t>MM r of coronrr, on the early de%'elopment of the |ur)\ on the iuri%dic- 
tion of the Hundred and County Courts, on the collective responsibilities of 
nei^b^'»ur;n^' townshijiN, on pro«>f of Englishry, and on the first beginnings of 
cletli\e ir|»rcNcnt.ili«»n. 

Vol. X. for iS-A SELECT CASES in CHANCEKV. \.i». 1364 14:1. Edite<f. 
from i!ir Rolls preserved in H.M. Publn Re* ord < )iti« e, by \V. P\i.|\ 
liAii i"»N, 1- .S..\. Crown 4to. Pri«e to ntm inrml)ers. ^S.. 

These v.ilu.ible re« ords, of uhi«h few h.ive hithertu been prmted. throm 
ne\v It^ht on the < or.r.e vum of the Chancery with the Council, and the gradual 
scp.ir.iM.in i if the !\««> : on the c.irly jurisdiction nf the Chancer)*, its forms and 
pro' c«l;;rr. and <»n ihe de\elopment of the principle) of Et^uity. 
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Vol. XL, for 1897. SELECT PLEAS OF the COURT OF ADMIRALTY. 
Vol. IL, A.D. 1547- 1602. Edited by Reginald G. Marsden, of the Inner 
Temple, Barrister-at-Law. Crown 4to. Price to non-members, 28 j. 

This volume is in continuation of Vol. VL, and covers the reigns of Edward 
VL, Mary, and Elizabeth: the period of the greatest importance of the 
Admiralty Court, and of its most distinguished judges, Dr. David Lewes and 
Sir Julius Caesar. It illustrates the foreign policy of Elizabeth, the Armada, 
and other matters and documents of general historical interest. The intro- 
duction treats of the Court from the 14th to the i8th century, with references 
to some State Papers not hitherto printed or calendared. 



Vol. XII., for 1898. SELECT CASES in the COURT OF REQUESTS, a.d. 
1497-1569. Edited, from the Rolls preserved in H.M. Public Record Office, 
by I. S. Leadam, of Lincoln's Inn, Barrister-at-Law. Crown 4to. Price to 
non-members, 28^. 

The origin and history of this Court have not hitherto been fully 
investigated. Established by Henry VII. under the Lord Privy Seal, as a 
Court of Poor Men's Causes, and developed by Cardinal Wolsey, its valuable 
records illustrate forcibly the struggle between the Council and the Common 
Law Courts ; the development of equity procedure and principle outside 
the Chancery ; the social effect of the dissolution of the monasteries and the 
raising of rents ; the tenure of land ; the rights of copyholders ; the power of 
guilds ; and many other matters of legal and social interest. The introduction 
covers the whole history of the Court to its gradual extinction under the Com- 
monwealth and Restoration. 



Vol. XIII., for 1899. SELECT PLEAS OF the FORESTS, edited from the 
Forest Eyre Rolls and other MSS. in H.M. Record Office and British 
Museum, by G. J. Turner, M.A., of Lincoln's Inn, Barrister-at-Law. 
Crown 4to. Price to non-members, 28J. 

The Forest Plea Rolls are very interesting and little known. They begin 
as early as the reign of King John, and consist of perambulations, claims, 
presentments and other proceedings (such as trials for poaching and trespass 
in the Forests) before the Justices m Eyre of the Forests. The present 
volume deals with the administration of the Forests in the 13th century, their 
judges, officers, courts, procedure, &c. ; the beasts of the forest, chase, and 
warren ; the hounds and instruments of hunting ; the grievances of the 
inhabitants, benefit of clergy, and other important matters. 



Vol. XIV., for 1900. BEVERLEY TOWN DOCUMENTS, edited by ARTHUR 
F. Leach, Barrister-at-Law, Assistant Charity Commissioner. Crown 4to. 
Price to non-members, 28J. 

These records illustrate the development of Municipal Government in the 
14th and 15th centuries; the communal ownership of land; the relations 
between the town and the trade guilds ; and other interesting matters. 

Vol. XV., for 1901. SELECT PLEAS, STARRS, &C., OF the JEWISH 
EXCHEQUER, A.D. 1218-1286. Edited, from the Rolls in H.M. Record 
Office, by J. M. RiGG, of Lincoln's Inn, Barrister-at-Law. Crown 4to. Price 
to non-members, 28J. 

The Justiciarii Judaeorum, who had the status of Barons of the Exchequer, 
exercised jurisdiction in all aifairs between Jews or the Jewish community on 
the one hand and the Crown or Christians on the other ; namely, in accounts 
of the revenue, in some criminal matters, in pleas upon contracts and torts 
between Jews and Christians, and in causes or questions touching their land 
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or goods, or their tallages, fines, and forfeitures. This involved m cat 
registry of deeds or ' Starrs.' The Rolls constitute a striking history of the 
Knglish Jewry for 70 years before their expulsion under Edward I. 

Vol. XVI. for 1902. SELECT PLEAS OF THE COURT or STAR 
( HAMBEK. Vol. I. Edited, from the Records in H.M. Record Oflkc. by 
I. S. L£Ai>A.M, of Lincoln's Inn, Barrister* at- Law. Crown 410. Price to 
members, sSj. 

This volume contains a selection from the earliest records oC the 
Star Chamber. The hitherto debated origin of that tribunal and its reUiioa 
to the King's Council are fully discussed in the Introduction. In Additioo 
to matters of great importance to students of constitutional history, there if 
also a large mass of materials illustrative of the social and economic cooditioo 
of England during the reign of Henr>' VI L, the prevalent turbulcncet the iiaie 
of the towns and of the monasteries, and the like. 

Vol. XVIL, for 1903. YEAR BOOKS SERIES. VoL i. Year BOOKS 
of I and 2 Ei>WAKl> II. (\.\). 1307-8 and 1308-9). Edited, from sundry MSS., 
by Professor F. \V. Maiti^nd. Crown 4ta Price to non-meinber«» a&x. 

An attempt is made to establish by the help of nine manuscripts an nud- 
ligible text of these very early law reports, hitherto known oolv from a 
faulty copy of one faulty manuscript. The text is accompanied by a I 
lation and head-notes. Whenever possible, the report of a case has 
compared with the corresponding record on the Rolls of the Court oC d 
Pleas. This volume contains a considerable number of reports 
published. In the Introduction the Editor discusses the origin of law 
and supplies an analysis of the Anglo-French language in which the 
reports were written. This volume is the first of a Year Books Series 
the Society hopes to continue in alternate years. 




Vol. XVII I., for 1904. B0R0U(;H CUSTOMS. Vol. 1. Edited from 

MSS. by Miss Makv Batkson, Fillnu uf .Ncwnham College, Cambridge 
Crown 4to. Price tu non-member^, 2i^f. 

This work takes the fonn of a Digest, arranged according to sal 
mattei, of materials collected from a large number of Boroughs in ~ _ 
Ireland, and Scotland. It provides an mductive and comparati^'e analysif of 
the Um.iI ( ustt>inary l.iw of the lM)rouKh'» ami (M>rts rif (jreat Britain and IrebadL 
cxtendmg over the uhole of the Nlultlli* .'\>:e«. No systematic attempt of 
Owb sort has hitherto 1>cen made in Kn^'Iaml. A large part oC the work is 
derived from hitherto unpubli>hed Mturie<>. and of the residue a great deal 
has l)een obtained fntm lMM»ks that are not generally accessible or treat only of 
the afVairs of some one toun. The tirr»t volume deals exhaustively with dime. 
tort and prcneilure. The introduction diMUS!»es the growth of custooiary la^ 
:n the iKiroughs, and contains a bibliography of custumaU already publii 



Vol. X L\., for u/M VKAK BuoKS SERIES. Vol.11. Ykar IkKtKbof 3 aad J 
Kh\VAKi> II. AH. 1308 V ami 1 3or>- loV K<lite<l from sundr>- MSS^ by 
Professor K. \V. .M\iil.\M). Crown 4to. Pru e to non members, 281. 

This I ontinue» the uoik of Vol. I. The mass (tf unpublished material 
diS(.o\ered continues to mtrrase, and k'i^^n to the^e \o|umes an interest e%ea 
tieyond »h;it uas contemplated at their first inception. In many instances 
the pul)]i< ation of tuo or e\en three re{M»r!^ ot the same ca%e, tugether wnk 
A ftill mite of the p!<-adin>:N reronlei! 4in the roll f»f the C<»urt, mill enable the 
teailrr to < iimpiehend in a manner that h.is hithrrto licen impussible the 
naturt.' of the |mi nT^ of {^w tiisc u^sed and dc* ided 
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Vol. XX., for 1905. YEAR BOOKS SERIES. Vol. III. Year Books of 
Edward II. (a.d. 1309-10.) Edited from sundry MSS. by Professor F. W. 
Maitland. Crown 410. Price to non-members, iSs, 

This is a continuation of Vols. I. and II. of this Series. It contains an 
interesting dissertation on the existing manuscripts of these Year Books : a 
comparison of the reports of the same cases in different manuscripts, and a 
discussion of their history, paternity, and reliability, with other interesting 
matters relating to the Year Books and the reported cases. 

Vol. XXL, for 1906. BOROUGH CUSTOMS. Vol. II. Edited from sundry 
MSS. by Miss MARY Bateson. Crown 4to. Price to non-members, 28jr. 

This is a continuation of Vol. XVIII., and completes an exhaustive 
digest of the materials available for a grasp of the whole range of local law 
and custom. The subjects comprised in the present part are : — the borough 
officers, courts and pleading ; the seignorial law of lands and chattels ; husband 
and wife ; inheritance of land and goods ; with some contribution to the law 
merchant and ecclesiastical relations of the boroughs. The introduction 
contains an interesting and comprehensive survey of the local laws, and of 
their origin and relation to the common law. 

TAe Volumes in course of preparation are: 

Vol. XXII., for 1907. YEAR BOOKS SERIES. Vol. IV. By Professor 
Maitland. 

Vol. XXIII., for 1908. Star Chamber. Vol. II. By I. S. Leadam. This 
Volume will deal with the reign of Henry VIII. 

The following are among the Works contemplated for 
future volumes: 

Vol. . Year Books of Edward II. By Professor Maitland. Vols. V. &c. 
Vol. . The Old County Court. By G. J. Turner. 
Vol. . Glanvill. By I. S. Leadam. 



Vol. . Select Charters of Trading Companies. 



Vol. . The Law Merchant. 



The Couneil will be grateful for any information upon the contents 
and custody of any MSS. which may be of sofflcient interest to be dealt 
with by the Society. 

AU communications may be addressed to the Honorary Secretary, 

Mr. B. FOSSETT LOCK, 

11 New Square, Lincoln's Inn, London, W.C. 

Subscriptions should be paid, and Applications for Forms of Mem- 
bership or Bankers' Orders and communications as to the issue of the 
publications should be made to the Honorary Treasurer, 

Mr. FRANCIS K. MUNTON, 

Montpelier House, Twickenham, 

or, in the United States of America, to the Local Honorary Secretary 

and Treasurer, 

Mr. RICHARD W. HALE, 

60 State Street, Boston, Massaehusetts. 
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RULES. 

1. The Society shall be called the Selden Society. 

2. The object of the Society shall be to encourage the study and adraoM 
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of original documents and the reprinting or editing of works of solBdant 
rarity or importance. 

8. Membership of the Society shall be constituted by payment of tb« 
annual subscription, or, in the case of life members, of the compodtioiL Fonn 
of application is given at the foot. 

4. The annual subscription shall be i,l. 1«., payable in advance on or 
before the 1st of January in every y^ur. A composition of £21 shall con- 
stitute life membership from the date of the composition, and, in the case of 
Libraries, Societies and corporate bodies, membership for 80 years. 

5. The management of the affairs and funds of the Society shall be vested 
in a President, two VicelVesidents, and a Council consisting of fifteen 
members, in addition to the ex officio members. The President, the two 
Vice-Presidents, the Literar}* Director, the Secretary, and the lion. Treasurer 
shall be ex officio members. Three shall form a quorum. 

6. The PreHident, Vice-Presidents, and Members of the Council shall be 
elected for three years. At ever}- Annual General Meeting such one of the 
President and Vice-Presidents as has, and such five members of the Council 
as have served longest without reelection, shall retire. 

7. The five vacancies m the Council shall be filled up at the Annoal 
General Meeting in the following manner : (a) Any two Mombett of 
the Society may nominate for election any other member by a writing 
signed by them and the nominated member, and tent to the Hon. 
Secretary on or before the 14th of February. (6) Not less than fourteen 
days before the Annual General Meeting the Council shall nominate 
for election five members of the Society, (c) No person shall be eligiUe 
for election on the Council unless nominated under this Role. (<f) Any 
candidate may withdraw, {e) The names of the persons nominated shall 
be printed in the notice convening the Annual General Meeting. </) II the 
person.** nominated, and whose nomination shall not have been withdrawn, 
are not more than five, they shall at the Annual General Meeting be 
declared to have been elected. (</) If the persons nominated, and whose 
nomination shall not have been withdrawn, nhall be more than five, an 
election shall take place by ballot as follows : every member of the Society 
present nt the Meeting shall be entitled to vote by writing the namt^s of not 
more than five of the candidates on a piece of paper and dchvering it to the 
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Hon. Secretary or his Deputy, at suoh meeting, and the five candidates who 
shall have a majority of votes shall be declared elected. In case of equality 
the Chairman of the Meeting shall have a second or casting vote. The 
vacancy in the office of President or Vice-President shall be filled in the 
same m&nner {mutatis mutandis). 

8. The Council may fill casual vacancies in the Council or in the offices 
of President and Vice-President. Persons so appointed shall hold office so 
long as those in whose place they shall be appointed would have held 
office. The Council shall also have power to appoint Honorary Members 
of the Society. 

9. The Council shall meet at least twice a year, and not less than seven 
days* notice of any meeting shall be sent by post to every member of the 
Council. 

10. There shall be a Literary Director to be appointed and removable by 
the Council. The Council may make any arrangement for remunerating the 
Literary Director which they may think reasonable. 

11. It shall be the duty of the Literary Director (but always subject to 
the control of the Council) to supervise the editing of the publications of the 
Society, to suggest suitable editors, and generally to advise the Council with 
respect to carrying the objects of the Society into effect. 

12. Each member shall be entitled to one copy of every work published 
by the Society as for any year of his membership. No person other than an 
Honorary Member shall receive any such work until his subscription for the 
year as for which the same shall be published shall have been paid. Provided 
that Public Libraries and other Institutions approved by the Council may, 
on agreeing to become regular subscribers, be supplied with the past 
publications at such reduced subscription as the Council may from time to 
time determine. 

13. The Council shall appoint an Hon. Secretary and also an Hon. 
Treasurer and such other Officers as they from time to time think fit, and 
shall from time to time define their respective duties. 

14. The funds of the Society, including the vouchers or securities for any 
investments, shall be kept at a Bank, to be selected by the Council, to an 
account in the name of the Society. Such funds or investments shall only 
be dealt with by a cheque or other authority signed by the Treasurer and 
countersigned by one of the Vice-Presidents or such other person as the 
Council may from time to time appoint. 

15. The accounts of the receipts and expenditure of the Society up to the 
81st of December in each year shall be audited once a year by two Auditors, 
to be appointed by the Society, and the report of the Auditors, with an 
abstract of the accounts, shall be circulated together with the notice convening 
the Annual Meeting. ^ 
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Michigan University 
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Princeton University 
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Fletcher, Henry 
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Nichols, G. L. 
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New York City. 

82 Nassau Street, New York City. 
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26 Liberty Street, Brodl^ii. 

182 Nassau Street, New York City. 

11 William Street, New York City. 

206 Broadway, New York Ci^. 

c/o B. F. Stevens k Brown, 4 Tnlalgar 

Square, W.C. 
49 Wall Street, New Yoric Gtty. 
Columbia College, New York City. 
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Strong, C. E*. 86 WaU Street, New York City. 

Brooklyn Law Library Brooklyn. 

Columbia Univ. School of Law o/o W. C. Adams, Columbia University, 

New York City. 
Cornell University Library c/o Allen & Son, 212a Shaftesbury Avenue, 
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c/o B. F. Stevens & Brownj 4 Trafalgar 

Square, W.C. 
42 West 44th Street, New York City. 
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New York Public Library 



New York Bar Association 
New York Law Institute 

Ohio : 

Cincinnati Law Library Assoc. Cincinnati. 
Law School, Cincinnati Coll. Cincinnati. 

Pennsylvania : 

*Gest, John M. 400 Chestnut Street, Philadelphia. 

Hazeltine, Harold D., LL.B. Warren, Philadelphia. 

Jones, James Collins 1581 North 15th Street, Philadelphia. 

ScHAFER, Hon. John D, Court of Common Pleas, No. 2, Pittsburgh. 

Simpson, Alexander, Jr. 815 Stephen Girard Bdg., Philadelphia. 

Bryn Mawr College Library c/o Y. J. Pentland,38 West Smithfield, E.C. 
Law Assoc, of Philadelphia 219 South 6th Street, Philadelphia. 
Library Co. of Philadelphia c/o Allen & Son, 212a Shaftesbury Avenue, 

W.C. 
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Pennsylvania University 

Vermont : 

Haselton, Seneca 
May, Elisha 
Mower, Edmund C. 
Bedmond, John W. 
Stafford, Hon. Wendell P. 
Taft, Mr. Justice Bussell S. 

Washington : 

McDaniels, J. H. 
Shepard, Charles E. 
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State Historical Society 
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St. Johnsbury. 

Burlington. 
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LOCAL SECRETARY AND TREASURER: 
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Minnesota : 
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RULES. 

1. The Society shall be called the Selden Society. 

2. The object of the Society shall be to encourage the study and advance 
the knowledge of the history of English Law, especially by the publication 
of original documents and the reprinting or editing of works of sofSdent 
rarity or importance. 

8. Membership of the Society shall be constituted by payment of the 
annual subscription, or, in the case of life members, of the composition. Form 
of application is given at the foot. 

4. The annual subscription shall be £1. Is., payable in advance on or 
before the 1st of January in every year. A composition of £21 shall con- 
stitute life membership from the date of the composition, and, in the case of 
Libraries, Societies and corporate bodies, membership for 80 years. 

5. The management of the affairs and funds of the Society shall be vested 
in a President, two Vice-Presidents, and a Council consisting of fifteen 
members, in addition to the ex officio members. The President, the two 
Vice-Presidents, the Literary Director, the Secretary, and the Hon. Treasurer 
shall be ex officio members. Three shall form a quorum. 

6. The President, Vice-Presidents, and Members of the Council shall be 
elected for three years. At every Annual General Meeting such one of the 
President and Vice-Presidents as has, and such five members of the Council 
as have served longest without re-election, shall retire. 

7. The five vacancies in the Council shall be filled up at the Annual 
General Meeting in the following manner : (a) Any two Members of 
the Society may nominate for election any other member by a writing 
signed by them and the nominated member, and sent to the Hon. 
Secretary on or before the 14th of February, (b) Not less than fourteen 
days before the Annual General Meeting the Council shall nominate 
for election five members of the Society, (c) No person shall be eligible 
for election on the Council unless nominated under this Bule. (d) Any 
candidate may withdraw, (e) The names of the persons nominated shall 
be printed in the notice convening the Annual General Meeting. (/) If the 
persons nominated, and whose nomination shall not have been withdrawn, 
are not more than five, they shall at the Annual General Meeting be 
declared to have been elected, (g) If the persons nominated, and whose 
nomination shall not have been withdrawn, shall be more than five, an 
election shall take place by ballot as follows : every member of the Society 
present at the Meeting shall be entitled to vote by writing the names of not 
more than five of the candidates on a piece of paper and delivering it to the 
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Hon. Secretary or his Deputy, at suoh meeting, and the five candidates who 
shall have a majority of votes shall be declared elected. In case of equality 
the Chairman of the Meeting shall have a second or casting vote. The 
vacancy in the office of President or Vice-President shall be filled in the 
same m&nner {mutatis mtUandis). 

8. The Council may fill casual vacancies in the Council or in the offices 
of President and Vice-President. Persons so appointed shall hold office so 
long as those in whose place they shall be appointed would have held 
office. The Council shall also have power to appoint Honorary Members 
of the Society. 

9. The Council shall meet at least twice a year, and not less than seven 
days* notice of any meeting shall be sent by post to every member of the 
Council. 

10. There shall be a Literary Director to be appointed and removable by 
the Council. The Council may make any arrangement for remunerating the 
Literary Director which they may think reasonable. 

11. It shall be the duty of the Literary Director (but always subject to 
the control of the Council) to supervise the editing of the publications of the 
Society, to suggest suitable editors, and generally to advise the Council with 
respect to carrying the objects of the Society into effect. 

12. Each member shall be entitled to one copy of every work published 
by the Society as for any year of his membership. No person other than an 
Honorary Member shall receive any such work until his subscription for the 
year as for which the same shall be published shall have been paid. Provided 
that Public Libraries and other Institutions approved by the Council may, 
on agreeing to become regular subscribers, be supplied with the past 
publications at such reduced subscription as the Council may from time to 
time determine. 

13. The Council shall appoint an Hon. Secretary and also an Hon. 
Treasurer and such other Officers as they from time to time think fit, and 
shall from time to time define their respective duties. 

14. The funds of the Society, including the vouchers or securities for any 
investments, shall be kept at a Bank, to be selected by the Council, to an 
account in the name of the Society. Such funds or investments shall only 
be dealt with by a cheque or other authority signed by the Treasurer and 
countersigned by one of the Vice-Presidents or such other person as the 
Council may from time to time appoint. 

15. The accounts of the receipts and expenditure of the Society up to the 
81st of December in each year shall be audited once a year by two Auditors, 
to be appointed by the Society, and the report of the Auditors, with an 
abstract of the accounts, shall be circulated together with the notice convening 
the Annual Meeting. ~ 
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16. An Annual General Meeting of the Society shall be held in Mansh 
1896, and thereafter in the month of March in each year. The CJonnoil may 
upon their own resolution and shall on the request in writing of not leas 
than ten members call a Special Oeneral Meeting. Seven days' notice at 
least, specifying the object of the meeting and the time and place at whieh 
it is to be held, shall be posted to every member resident in the United 
Kingdom at his last known address. No member shall vote at any General 
Meeting whose subscription is in arrear. 

17. The Hon. Secretary shall keep a Minute Book wherein shall be 
entered a record of the transactions, as well at Meetings of the Council as at 
Oeneral Meetings of the Society. 

18. These rules may upon proper notice be repealed, added to, or modified 
from time to time at any meeting of the Society. But such repeal, addition, 
or modification, if not unanimously agreed to, shall require the vote of not 
less than two-thirds of the members present and voting at such meeting. 

July 1901. 

FORM OF APPLICATION FOR MEMBERSHIP. 

To Mr. Francis E. Munton, Montpeh'er House, Twickenham, 
Honorary Treasurer of the Selden Society. 

I desire to become a member of the Society, and herewith send my 
cheque for One Guinea, the annual subscription [or £21 the life contribu> 
tion] dating from the commencement of the present year. [I also desire 
to subscribe for the preceding years , and I add 

one guinea for each to my cheque.] 

Name ^ 

Address 

Description 

Date..^ 

[Note. — Cheques, crossed '* Robabts & Co., a/o of the Selden Society,'* 
should be made payable to the Honorary Treasurer, from whom forms of 
bankers* orders for payment of subscriptions direct to the Society's banking 
account can be obtained.] 
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